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NATURE OF ACTION

1. This action arises out the challenges faced by People Not Politicians (PNP) as it
has attempted to qualify an initiative for the November 2020 ballot in the midst of the COVID-
19 Pandemic (“the Pandemic”). PNP proposes to amend the Oregon Constitution to provide for
the establishment of an independent redistricting commission to draw Oregon’s electoral maps
for the State Senate, State House and U.S. House of Representatives. Toward that end, PNP filed
Initiative Petition 57 (“Initiative™) on November 16, 2019. People Not Politicians, Initiative
2020-057 (Or. 2019). Since the Initiative was filed and People Not Politicians was cleared to

begin signature gathering, however, the Pandemic has gripped our state and country.

2. In response, all levels of the government have issued social distancing
requirements that preclude the interpersonal contact necessary to gather sufficient signatures to
qualify the Initiative for the November General Election ballot using traditional means. While
Oregon does not require signature gathering to take place only in-person, social distancing
requirements during this pandemic dramatically limited People Not Politicians’ ability to engage
in the interpersonal contact traditionally necessary to collect the number of signatures required to

qualify for the November 2020 ballot.

3. In an attempt to overcome this unprecedented barrier, PNP embarked on a novel
signature gathering campaign that relies almost exclusively on mail and downloadable petition
signature gathering methods. Despite these herculean alternative efforts, PNP has not (to date)
been able to gather the required number of signatures to qualify for the ballot by the deadline
specified by Oregon law. PNP has requested that the Secretary of State adjust both the signature

requirement and deadline to account for the exceptional circumstances of the pandemic and the
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public health restrictions effectively banning traditional signature-gathering methods for the
entirety of PNP’s signature-collection period. The Secretary of State refused to adjust its pre-
Pandemic requirements to adjust for the barriers to PNP’s democratic participation that arose

during the pandemic.

4. Accordingly, Plaintiffs bring this as-applied challenge to Oregon’s threshold and

deadline for signature gathering to qualify for the November General Election ballot.

PARTIES

5. Plaintiff People Not Politicians Oregon (PNP) is a Petition Committee formed
pursuant to Or. Rev. Stat. 8 260.118. PNP’s address is 960 Broadway St. NW, Suite 5, Salem,
OR 97301. PNP drafted and filed the Initiative and is advocating for it to qualify for the
November ballot and for its ultimate passage. PNP is responsible for circulating the initiative for
signature and otherwise qualifying it for the ballot. The interests PNP seeks to protect in this
action, in addition to the ability to place the initiative on the ballot, relate to the voting rights of
all Oregonians, including its supporters and funders, and these interests are germane to PNP’s

purpose.

6. Plaintiff Common Cause was founded by John Gardner in 1970 as a nonpartisan
“citizens lobby” whose primary mission is to protect and defend the democratic process and
make government accountable and responsive to the interests of ordinary people, not merely to
those of special interests. Common Cause is one of the Nation’s leading democracy
organizations and has over 1.1 million members nationwide and 35 state organizations. Common

Cause has been a leading advocate of reforms designed to make redistricting a fairer, less
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partisan, and more transparent process. This work has included drafting ballot initiatives, leading

campaigns to pass reform, and engaging in litigation to end gerrymandering nationwide.

7. Plaintiff League of Women Voters of Oregon (LWVOR) is a grassroots,
nonpartisan political organization that encourages informed and active participation in
government. LWVOR’s purposes are to influence public policy through education and advocacy
on a wide range of democracy issues, including redistricting reform. LWVOR also works to
encourage active and informed participation in government and to increase understanding of
major policy issues. The League seeks to empower citizens to understand governmental issues

and to participate in the political process.

8. Plaintiff Eugene/Springfield NAACP (NAACP) is a grassroots nonprofit
organization located at 330 High St, Eugene, OR 97401. The mission of NAACP is to ensure the
political, educational, social, and economic equality of rights of all persons and to eliminate race-
based discrimination. The organization’s primary activities include implementation of education
programs and events for public awareness and community building. The NAACP also
coordinates institutional collaborations to increase cultural inclusion in all areas. NAACP
believes that the process of redistricting creates the foundation to all other policy making and
that a redistricting process that eliminates or minimizes the role of Oregonians of diverse
backgrounds does not serve our state. NAACP is dedicated to ensuring that every Oregonian can
participate in our political processes, regardless of race, zip code, socioeconomic status or level
of formal education. NAACP is a member of the Executive Committee for PNP and is similarly
dedicated to qualifying the Initiative for the November ballot, including asking their members to
sign the petition, soliciting volunteers to help with signature gathering activities, and providing
community education about the Initiative.
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9. Plaintiff Independent Party of Oregon (“IPO”) has more than 122,000 members
and is the largest third party, by share of registered voters, in any state in the United States. IPO
focuses on promoting policies to decrease partisanship, to support election reforms, and to
increase transparency in state and local government. IPO believes that redistricting reform, like
that introduced in the Initiative, can make Oregon more responsive to the needs of voters and the
public good. IPO is a member of the Executive Committee of PNP and dedicates considerable

volunteer time and resources to working to qualify the Initiative for the November ballot.

10. Plaintiff C. Norman Turrill is a Chief Petitioner for Initiative Petition 57. He has
been a resident of the State of Oregon since 2001 and a member of the League of Women Voters
(LWV) since the 1970s. He has engaged in ballot measure signature-gathering campaigns for
decades. Turrill was planning to circulate petitions in support of IP 57 as he has in previous
campaigns, by approaching people in the streets, in high-traffic public locations and at large
public gatherings, with petitions on clipboards. However, Turrill falls into a part of the
population that is most vulnerable to serious health repercussions if he contracts the coronavirus
that causes COVID-19 disease. The Stay Home restrictions did not allow him to circulate the
petition and collect signatures in public in support of IP 57. Turrill personally signed the petition
and if the petition fails, he will be unable to vote for an initiative that he enthusiastically

supports.

11. Defendant Beverly Clarno is the Oregon Secretary of State and is named as a
Defendant in her official capacity. Secretary Clarno is the chief elections officer in the State of
Oregon and is charged with receiving filed petitions and determining the sufficiency of
signatures. Or. Const. art. 1V, 8 1, cl. 4(a); Or. Rev. Stat. § 246.110.

5

COMPLAINT (People Not Politicians, et al. v. Secretary of State)
1386660



Case 6:20-cv-01053-MC  Document1 Filed 06/30/20 Page 6 of 18

JURISDICTION AND VENUE

12.  Thisis a civil rights action that raises federal questions under the United States
Constitution, particularly the First and Fourteenth Amendments, and the Civil Rights Act of

1871, 42 U.S.C. § 1983.

13.  This Court has federal question jurisdiction pursuant to 28 U.S.C. 8§ 1331 and
1343 because this action arises under the U.S. Constitution and seeks equitable and other relief

for the deprivation of constitutional rights under color of state law.

14, This Court has jurisdiction to grant declaratory relief pursuant to 28 U.S.C. 8§

2201 and 2202.

15. This Court has personal jurisdiction over Defendant, who is sued in her official

capacity. Secretary Clarno is a state official who works in Salem, Oregon.

16. Venue is proper in this District pursuant to 28 U.S.C. § 1391(b)(1) because
Defendants are State officials working in Oregon. A substantial part of the events giving rise to
these claims occurred and continue to occur in this District, making venue also proper under 28

U.S.C. § 1391(b)(2).

FACTUAL BACKGROUND

A The Initiative

17. On November 12, 2019, Plaintiff filed a prospective initiative petition pursuant to
Or. Rev. Stat. 8§ 250.045. If enacted, the Initiative will amend the Oregon State Constitution to
provide for an independent citizens redistricting commission to draw electoral districts for the
Oregon House, Senate, and U.S. House of Representatives. The commission would be composed

of twelve Oregonians who are free from conflicts of interest and represent the diversity of the
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state. The commission would be charged with holding public hearings and providing for public
input and required to draw maps in compliance with strict mapping criteria. See Initiative

Petition 2020-057 (Or. 2019).

18. On December 5, 2019 sponsorship signatures were submitted for verification
pursuant to Or. Rev. Stat. § 250.045. These signatures were collected over a 10-day period from
November 25 through December 4, 2019, which included the Thanksgiving holiday, through a
signature gathering firm that used in-person, on- the-street petition circulators. Pursuant to Or.
Rev. Stat. § 250.045, no more than 2000 sponsorship signatures could be collected. On
December 20, 2019, the Secretary of State verified 1,656 signatures submitted by PNP and began

the ballot title draft process pursuant to Or. Rev. Stat. § 250.065 and Or. Rev. Stat. § 250.067

19. On March 27, 2020, the Oregon Supreme Court approved the final ballot title for

Initiative Petition 57.

20. On April 9, 2020, the Secretary of State approved Initiative Petition 57 for
circulation. PNP immediately began the process of gathering signatures electronically but did not
begin in-person signature gathering because of the stay-at-home orders in place in Oregon, and
the need to protect voters, volunteers and paid signature gatherers from potentially contracting

the virus.

21. On March 27, 2020, Becca Uherbelau and Emily McClain filed a complaint in
Circuit Court of the State of Oregon for the County of Marion alleging that Oregon Secretary of
State Bev Clarno erroneously determined that Initiative Petition 57 complied with the procedural
requirements of the Oregon Constitution. Complaint, Uherbelu v. Clarno, No. 20CV13939 (Or.

Cir. Ct. Mar 27, 2020). This matter is currently pending.
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22, Pursuant to the Oregon Constitution, the number of signatures to be collected on a
petition to place a constitutional amendment initiative on the ballot is eight percent of the total
number of votes cast for candidates for Governor in the most recent election in the state. Or.
Const. art 1V, 8§ 1, cl. 2(c). For the 2020 election cycle, this requires a petition to garner 149,360
signatures from qualified voters to get on the ballot. The Secretary of State is responsible for
receiving the petitions and verifying the signatures of voters on the petition. Or. Rev. Stat. 8

250.105.

23.  The Oregon Constitution also mandates that a petition must be filed at least four
months in advance of the election the initiative is meant to be voted on, which is July 2, 2020 for
this election cycle. Or. Const. art 1V, § 1, 2(e). If a petition fails to garner the adequate number of
signatures to be placed on the ballot in the current election cycle, proponents of the initiative are
required start the signature process again from the beginning for the next election cycle. Unger v.

Rosenblum, 362 Or. 210, 223 (2017).

B. The Pandemic

24. The Pandemic has resulted in a near total cessation of public activity in Oregon.
This necessary public health action is the result of the adoption of guidance by the federal
government, adherence to legal directives issued by the Governor of the State of Oregon, as well

as general public attitudes in response to an unprecedented global pandemic.

1. Effects of the Pandemic on National Policy

25. On January 30, 2020, the World Health Organization declared that the novel
coronavirus (COVID-19) constitutes a Public Health Emergency of International Concern. Over

the next two months, President Donald Trump, Congress, and the Centers for Disease Control
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implemented various emergency declarations and public health guidance, including suggested
restrictions for communities on the size of social gatherings, social distancing guidelines

intended to reduce interpersonal contact, suggested guidelines on how to protect oneself from
contracting Covid-19 and how to protect others if one became infected, and clear guidance to

listen and follow the instructions of state and local officials.

2. Effects of the Pandemic on Oregon State Policy

26. Nearly simultaneously with the federal government, Oregon Governor Kate
Brown issued an escalating series of Executive Orders aimed at protecting public health through
the curtailing of public activities and in-person gatherings of unrelated individuals. These
Executive Orders, while necessary for public health purposes, severely limited public gatherings

that play a central role in signature gathering efforts.

27.  On March 7, 2020, Oregon Governor Kate Brown issued Executive Order No. 20-
03, declaring a State of Emergency pursuant to ORS 401.165 et seq finding that the novel
infectious coronavirus has created a threat to public health and safety, and constitutes a statewide
emergency under ORS 401.021(1). The Executive Order established that the state of emergency

shall exist for sixty days unless extended or terminated by the Governor.

28.  On March 12, 2020, Governor Brown issued Executive Order No. 20-05
Prohibiting Large Gatherings Due to Coronavirus (Covid-19) Outbreak in Oregon. The
Executive Order banned gatherings larger than 250 people and ordered the statewide closure of
K-12 schools. The Executive Order applied to community, civic, public, leisure, faith-based, and
sporting events, concerts, conventions, fundraisers, and any similar events or activities if a

minimum of three feet of space cannot be maintained between participants.
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29.  On March 17, 2020, Governor Brown issued Executive Order No. 20-07
Prohibiting On-Premises Consumption of Food or Drink and Gatherings of More Than 25
People. This Executive Order further restricted public movement, required additional social

distancing measures, and bans all public gatherings of 25 or more people.

30. On March 23, 2020, Governor Brown issued Executive Order No. 20-12 Stay
Home, Save Lives: Ordering Oregonians to Stay at Home, Closing Specified Retail Businesses,
Requiring Social Distancing Measures for Other Public and Private Facilities, and Imposing
Requirements for Outdoor Areas and Licensed Childcare Facilities. This Executive Order
established mandatory social distancing requirements of at least six feet from any person who
does not live in same household, with violations subject to penalties described in ORS 401.990.
The order includes no end date, stating that it will remain in effect “until terminated by the

governor.”

31. On May 1, 2020, Governor Brown signed Executive Order No. 20-24, extending

the state of emergency in response to Covid-19 for an additional 60 days through July 6, 2020.

32.  On May 14, 2020, Governor Brown issued Executive Order No. 20-25: A Safe
and Strong Oregon: Maintaining Essential Health Directives in Response to COVID-19, and
Implementing a Phased Approach for Reopening Oregon's Economy. This order established
criteria counties would have to meet before being allowed to move to a phased reopening of
businesses and other facilities along with permitting gatherings of gradually increasing number

of individuals in those counties.
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33. On May 18, 2020, Baker County Circuit Court judge Matthew Shirtcliff
suspended Governor Brown’s Executive Order. The Oregon Supreme Court issued a stay on the

same day blocking Judge Shirtcliff’s order pending its own resolution of the case.

34. On June 12, 2020, the Oregon Supreme Court reversed Judge Shirtcliff and
upheld Gov Brown’s Stay-Home executive order. Elkhorn Baptist Church v. Brown, 366 Or. 506

(2020).

35. By June 19, 2020, Oregon’s three most populous counties—Multnomabh,
Washington, and Clackamas—were granted Phase | reopening status. Aside from Lincoln County,
which is also a Phase | county, all other Oregon counties have been granted Phase Il status.
Phases | and Il of Oregon’s gradual reopening, and thus restrictions that currently apply to the
entire state, mandate physical distancing of at least six feet and significant restrictions on large

gatherings.

3. Signature-gathering during the pandemic.

36. Following the rise of the COVID-19 Pandemic, state and local public health
restrictions have largely barred the conduct and strategies on which pre-Pandemic signature
collection typically relied. Under normal circumstances, signatures are gathered through a
variety of methods, all of which rely on extensive in-person contact. Signature gatherers go out
into public spaces, such as markets, public transportation nexuses, and other highly-trafficked
areas. Signature gatherers approach strangers with a clipboard, petitions forms, pens, and
campaign paraphernalia. The signature collection process typically requires signature gatherers
to speak one-to-one with potential voters in close physical proximity. If a registered voter agrees

to sign the petition form, the volunteer hands them the clipboard, the petition form, and a pen.
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The volunteer may also give the voter campaign literature and paraphernalia. Naturally, this
interaction involves passing items back and forth between the volunteer and voter. VVolunteers
repeat this type of interaction—in spaces far closer than six feet apart—with at least tens of
voters in a typical canvassing “shift.” This is exactly the type of activity Pandemic public health

restrictions have prohibited.

37. The disruption of normal signature-collecting methods extends beyond social-
distancing restrictions. Through shelter-in-place orders, Oregonians have been ordered under
penalty of law to stay at home. Restaurants, government buildings, schools, and other
establishments where Plaintiffs would traditionally have been able to gather signatures have been
closed or access has been sharply limited. People also are prohibited from gathering in parks and
other areas in substantial numbers. Even if traditional signature gathering methods were
currently legally permissible, they would run counter to public health concerns and potentially

pose risks to PNP’s signature gatherers and potential voters.

38. Although Oregon does permit campaigns to mail petitions to voters for signature
and permits voters to download, print, and sign petitions and then mail them back, these are
typically used as supplemental signature gathering methods and do not produce the same number
of signatures as quickly or efficiently as in person signature gathering. See Meyer v. Grant, 486
U.S. 414, 422 (1988) (striking down a prohibition against the use of paid petition circulators and
calling direct one-on-one communication “the most effective, fundamental, and perhaps

economical avenue of political discourse”).

39.  Accordingly, given the Pandemic’s widespread disruption of the activity on which

traditional signature gathering depends during the entirety of the period during which PNP was
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authorized to collect signatures, it is implausible that PNP will be able to gather the required

number of signatures or meet the signature submission deadline.

4, Oregon and other states have taken action to protect political speech
in light of COVID-19

40. Oregon and other states, recognizing the Pandemic’s extraordinarily disruptive
effect on normal life, have taken affirmative steps to adjust their regulations and procedures to

help protect and ensure continued political participation.

41. Typically, Oregonians can participate in public meetings in a variety of ways,
including by attending meetings in person and providing in person testimony. Due to the
pandemic, on April 15, 2020, Governor Brown issued an Executive Order requiring that public
meetings in the state make available a method for the public to attend the meeting at the same
time that it occurs, whether by telephone, video, or other electronic means. Or. Exec. Order No.

20-16 (Apr. 15, 2020).

42. Other jurisdictions in the United States have also taken steps to protect political
speech during the Pandemic, including changing the rules for elections and initiatives. For
example, sixteen states have either postponed their primary elections in response to the pandemic
or moved their election to vote-by-mail, including Alaska, Connecticut, Delaware, Georgia,
Hawaii, Indiana, Kentucky, Louisiana, Maryland, New Jersey, New York, Ohio, Pennsylvania,
Rhode Island, West Virginia and Wyoming. Nick Corasantini & Stephanie Saul, 16 States Have

Postponed Primaries During the Pandemic. Here’s a List., N.Y. Times (May 27, 2020),

https://www.nytimes.com/article/2020-campaign-primary-calendar-coronavirus.html.
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43.  Additionally, several courts have granted relief in light of the impact of COVID-
19 on signature gathering across the United States. A Virginia state court granted a preliminary
injunction and ordered a reduction in the number of signatures needed for candidates to enter
Virginia’s primary election from 10,000 to 3,000. The court found that “the circumstances as
they exist in the Commonwealth of Virginia and across the United States are not normal right
now,” and that the regulations requiring the signatures were not narrowly tailored because they
“do[ ] not provide for emergency circumstances, like those that currently exist.” Faulkner v. Va.

Dep’t of Elections, No. CL 20-1456, slip op. at 3 (Va. Cir. Ct. Mar. 25, 2020).

44, For candidates seeking access to the ballot in Massachusetts, the Massachusetts
Supreme Judicial Court ordered a reduction in signature requirements by 50%, an extension of
the deadline for filing signatures, and allowing electronic over wet-ink signatures. The court
found that “these extraordinary times of a declared state of emergency arising from the COVID-
19 pandemic create an undue burden on prospective candidate’s constitutional right to seek

elective office.” Goldstein v. Sec’y of Commonwealth, 142 N.E.3d 560, 564 (Mass. 2020).

45. A federal court in Arkansas granted a motion for preliminary injunction made by
the plaintiffs to allow collecting signatures outside of previous in-person requirements. Miller v.

Thurston, No. 5:20-CV-05070 (W.D. Ark. May 26, 2020).

46. In Nevada, a federal court granted a preliminary injunction that extended the
deadline for submitting a complete petition in light of the pandemic. The court agreed with the
plaintiffs, finding that “as plaintiffs have no chance of getting their initiative on the ballot
without an extension, their First Amendment rights have been violated.” Fair Maps Nevada v.

Cegavske, No. 3:20-cv-00271, slip op. at 27 (D. Nev. May 29, 2020).
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47. A federal court in Michigan granted a motion for preliminary injunction that
lowered the signature requirement to place an initiative on the ballot and delayed the deadline to
file initiative petitions. The court determined that “the reality on the ground for Plaintiff and
other candidates is that state action has pulled the rug out from under their ability to collect
signatures.” SawariMedia LLC v. Whitmer, No. 20-CV-11246, slip op. at 6 (E.D. Mich. June 11,

2020).

48. A Michigan state court suspended a ban on using signatures that are more than
180 days old. Fair and Equal Michigan v. Benson, No. 20-000095-MM (Mich. Ct. CI. Jun. 10,

2020).

49. The 7th Circuit granted an extension of the petition submission deadline for third
party candidates and lowered the number of required signatures. Libertarian Party of Illinois v.

Cadigan, No. 20-1961 (7th Cir. June 21, 2020).

50. PNP approached the Oregon Secretary of State to request accommodations similar
to those described above given the challenges faced by PNP, through no fault of its own, during
the authorized signature collection period. Specifically, PNP requested that Oregon’s signature
submission deadline during this unique time be extended until August 17 and the 2018 threshold
for referenda (58,789) be adopted as the most appropriate basis of demonstrating sufficient

support in light of the pandemic-related orders prohibiting in-person signature gathering.

51.  The Secretary of State refused PNP’s request and made no adjustment to its pre-
Pandemic requirements to account for the current exceptional circumstances and burdens on

signature-gathering activities.
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CAUSE OF ACTION

COUNT I — Undue Burden on Ballot Access and Rights to Freedom of Speech and
Association Under the First and Fourteenth Amendments to the U.S. Constitution

52. Plaintiffs reallege and incorporate by reference all prior paragraphs as though

fully set forth herein.

53. The First Amendment and Fourteenth Amendment to the United States
Constitution secure the rights of Oregonians to speech and political expression free from
government interference or hinderance. Circulation of petitions is core protected speech. Prete v.

Bradbury, 438 F.3d 949, 961 (9th Cir. 2006); see also Meyer v. Grant, 486 U.S. 414, 420 (1988).

54. Regulations and restrictions on the right to vote and engage in political expression
is assessed under the sliding-scale standards established by Anderson v. Celebrezze, 460 U.S.
780 (1984) and Burdick v. Takushi, 504 U.S. 428 (1992). If a severe burden on these rights are
established, then strict scrutiny applies. See, e.g., Harper v. Virginia Board of Elections, 383

U.S. 663 (1966).

55. The challenged restrictions, Oregon’s pre-Pandemic signature count requirement
and submission deadline as applied to PNP during the Pandemic and related public health orders,
impose a severe burden on the Plaintiffs’ First and Fourteen Amendment rights by making it
nearly impossible to place the initiative on the ballot. This severe burden earns strict scrutiny for
the challenged regulations under the Anderson/Burdick standard. Angle v. Miller, 673 F.3d 1122,

1133 (9th Cir. 2012).

56. Defendant’s maintenance of both the pre-Pandemic number of signatures required

as well as the deadline for submitting signatures cannot survive strict scrutiny in light of the
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government regulations in response to the COVID-19 pandemic. The requirements as applied to

PNP are not narrowly tailored to further a compelling government interest.

57. Moreover, Defendant has no compelling interest in effectively barring the
Initiative from appearing on the ballot. The Defendant’s interest in ensuring that the Initiative
has enough verified public support before appearing on the ballot can be accomplished through

less restrictive means.

58. Requiring the Initiative to be submitted for verification with 149,360 signatures
by July 2, 2020 will likely unnecessarily preclude the Initiative from appearing on the ballot.
More time can—and should be—allotted to collect and verify signatures and the signature
threshold should be lowered to ensure Plaintiffs’ right to engage in political speech is sufficiently
protected. Doing so will not compromise the government’s interest in ensuring that only verified
initiatives are included on the ballot or that sufficient support for the initiative exists to place it
on the 2020 ballot. Even if more time is allotted to gather the required signatures, the Defendant
and her employees in the Secretary of State’s office will have sufficient time to verify the
Initiative. And even if fewer signatures are required to be submitted for verification, the
Defendant and her employees will still be able to confirm the significant voter support for

placing the matter on the ballot.

59.  Absent relief from this Court, Plaintiffs will suffer irreparable harm. Plaintiffs
have no adequate remedy at law. If the court does not order relief, Plaintiffs will be prevented
from engaging in constitutionally protected speech in violation of the First and Fourteenth

Amendments. In addition, Plaintiffs will be unable to place before the voters an option to change
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how redistricting is conducted prior to the redistricting process that takes place only once each

decade.

PRAYER FOR RELIEF

WHEREFORE, Plaintiffs respectfully request that this Court:

1. Declare that the application of Oregon Constitution Art. IV 88 1(2)(e) and
1(4)(a), and all related laws, rules, or policies, as applied to the Initiative
violates the U.S. Constitution by unduly burdening the initiative process.

2. Declare that the application of Oregon Constitution Art. IV § 1(2)(c), and all
related laws, rules, or policies, as applied to the Initiative violates the U.S.
Constitution by unduly burdening signature gathering efforts in support of the
Initiative.

3. Enjoin enforcement of signature submission and verification deadlines, and all
related laws, rules, or policies, as applied to the Initiative.

4. Enjoin enforcement of signature totals requirement, and all related laws, rules,
or policies, as applied to the Initiative.

DATED: June 30, 2020 SHERMAN, SHERMAN, JOHNNIE &
HOYT, LLP

By: s/ Steve Elzinga

STEVE ELZINGA, OSB No. 123102
Attorneys for Plaintiffs

PEOPLE NOT POLITICIANS OREGON,
COMMON CAUSE, LEAGUE OF
WOMEN VOTERS OF OREGON, NAACP
OF EUGENE/SPRINGFIELD,
INDEPENDENT PARTY OF OREGON,
and C. NORMAN TURRILL
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MOTION

Plaintiffs move for a Temporary Restraining Order enjoining Defendant from enforcing
those portions of Art. IV 88 1(2)(c), 1(2)(e), and 1(4)(a) of the Oregon Constitution, Oregon
Revised Statutes 88§ 250.105(3)-(4), and all associated laws, administrative rules, and policies
requiring the submission of at least 149,360 signatures by July 2, 2020 in order to place

Plaintiffs’ initiative on the 2020 general election ballot in Oregon.

Plaintiffs request an expedited hearing and relief on or before July 2, 2020.*

! Should the state agree that Plaintiffs are not waving any rights or arguments if signatures are
not filed/accepted on July 2, then a hearing the week of July 6 would be agreeable to Plaintiffs.
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l. INTRODUCTION

The COVID-19 Pandemic (“the Pandemic”) and responsive “Stay Home, Save Lives”

government orders upended normal life. The mundane social act of approaching strangers in a
crowd to collect signatures on a petition is now not only unimaginable, but illegal.? Although

Oregon’s Pandemic-related public health restrictions are undoubtedly important protections, they
impose significant burdens on democratic participation. Plaintiffs People Not Politicians
Oregon, League of Women Voters of Oregon, Common Cause, NAACP of Eugene/Springfield,
Independent Party of Oregon, and C. Norman Turrill (“Plaintiffs”) are in the unique and
unfortunate position of attempting to collect signatures to qualify an initiative for the ballot
entirely during the era of shelter-in-place orders, social distancing restrictions, and mandatory
non-essential business closures. Unable to engage in normal in-person signature collection,
Plaintiffs attempted to collect signatures through a number of creative, but ultimately unproven
and less efficient, methods. Although it obtained enough signatures to demonstrate widespread
support for its proposed initiative—concerning innovative and time-sensitive changes to
Oregon’s once-a-decade redistricting process—it has fallen short of Oregon’s pre-Pandemic
signature requirements. Through no fault of its own, Plaintiffs now stands unable to exercise its
fundamental First Amendment right to participate in the initiative process and further statewide

discussion of their initiative.

2 See Or. Exec. Order No. 20-12(2)(c) (Mar. 23, 2020) (“When individuals need to leave their
homes or residences, they should at all times maintain social distancing of at least six feet from
any person who is not a member of their immediate household.”); Or. Exec. Order No. 20-
25(2)(c) (May 14, 2020) (“When individuals leave their home or place of residence, they should
maintain physical distancing of at least six (6) feet from any person who is not a member of their
household.”); see also Oregon Health Authority, Reopening Guidance (Jun. 11, 2020),
https://sharedsystems.dhsoha.state.or.us/DHSForms/Served/le2342D.pdf (“Practice physical
distancing of at least six (6) feet between you and people who you do not live with.”).

8

PLAINTIFFS’ MOTION FOR TEMPORARY RESTRAINING ORDER AND MEMORANDUM IN SUPPORT
1386651 (People Not Politicians, et al. v. Secretary of State)



Case 6:20-cv-01053-MC  Document 2 Filed 06/30/20 Page 9 of 41

The United States Constitution requires Oregon’s election regulations, like all other
aspects of life, to adapt to the Pandemic’s exceptional circumstances. Courts across the country
have recently provided relief to parties, like Plaintiffs, who have struggled to meet election
requirements created for a world that looks nothing like the present day. Given Plaintiffs’
diligent efforts to comply with Oregon’s initiative signature requirements during exceptional
circumstances, and the practically insurmountable burden those requirements now impose on
Plaintiffs’ First Amendment rights to participate in the political process, this Court should grant

PNP’s request for injunctive relief.

1. STATEMENT OF FACTS

A. The Initiative Coalition and Goals

Plaintiff People Not Politicians (“PNP”) is a broad nonpartisan coalition of good
government groups, which includes Plaintiffs League of Women Voters of Oregon, Common
Cause Oregon, Eugene/Springfield NAACP, Independent Party of Oregon, and Norman
Turrill—former president of the League of Women Voters of Oregon and current PNP coalition
chair, and others. Together, these parties are the Plaintiffs in this lawsuit.

Plaintiffs seek to participate in Oregon’s November general election through the initiative
process. On November 12, 2019, PNP filed Initiative Petition 57 (“Initiative”), proposing to
amend the Oregon Constitution to create an independent redistricting commission to draw
Oregon’s electoral maps for the State Senate, State House and U.S. House of Representatives.
Declaration of C. Norman Turrill in Support of Plaintiffs’ Motion for a Temporary Restraining
Order (“Turrill Decl), [P 2.

On April 9, 2020, after resolution of separate legal challenges to the Initiative, the

Oregon Secretary of State cleared PNP to begin gathering the required 149,360 signatures.

9
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Turrill Decl., P 19. But by early April, the COVID-19 pandemic and “Stay Home, Save Lives”
restrictions had already upended normal life—including the normal ways of collecting voter
signatures.

The Initiative proposes an independent citizens’ redistricting commission composed of
twelve Oregonians who are free from conflicts of interest and represent the diversity of the state.
See People Not Politicians, Initiative 2020-057 (Or. 2019). The commission would be charged
with holding public hearings, providing for public input, and drawing maps in compliance with
strict mapping criteria. Id.

The Initiative is the result of years of work with various policy experts and advocates
from across the political spectrum both in Oregon and nationally who have come together to
reform Oregon’s redistricting process ahead of the 2021 redistricting cycle. The Initiative is
modeled on the widely acclaimed California Citizens Redistricting Commission and work in a

2017 Oregon Secretary of State Redistricting Reform Task Force.® The Initiative removes the

inherent conflict of interest that results when politicians chose their own voters through
gerrymandering. Instead, the Initiative is designed to put people, not politicians, at the center of
the redistricting process and ensure that every Oregonian has equal opportunity to elect a
candidate of their choice regardless of their party affiliation or zip code.*

Members of the PNP coalition, led by the League of Women Voters of Oregon and

Common Cause, conducted extensive pre-petition and pre-pandemic efforts to plan for this

3 Redistricting Reform Task Force, Oregon Secretary of State (last visited Jun. 29, 2020),
https://sos.oregon.gov/Pages/independent-redistricting.aspx.

% See People Not Politicians, Our Proposal, https://www.peoplenotpoliticiansoregon.com/our-
proposal/.
10
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initiative. Such efforts included holding a series of forums on the need for redistricting reform
around that state in late 2018, drafting the initiative in 2019, and recruiting volunteer circulators
for in-person signature collection in early 2020. Declaration of Candalynn Johnson in Support of

Plaintiffs” Motion for a Temporary Restraining Order (“Johnson Decl.”), P 4.

B. The state’s Pandemic-related restrictions on signature gathering

State and local governments have taken important steps to protect individuals’ health
during the Pandemic. But the same features that make these measures effective from a public
health perspective—sheltering in place, social distancing, closures of public spaces—also
fundamentally frustrate PNP’s signature collection efforts. While Oregon does not require
signature gathering to take place only in-person, such collection remains the most common and
efficient means of doing so. Plaintiffs, through no fault of their own, have now been functionally
barred from engaging in such collection for the entirety of the period in which the State
authorized them to do so.

Prior to the Pandemic, initiative campaigns seeking to collect signatures engaged petition
circulators to approach people in public spaces. These petition circulators — armed with
clipboards, petitions, and pens — typically operated in high-traffic public spaces. Declaration of
Ted Blaszak in Support of Plaintiffs’ Motion for a Temporary Restraining Order (“Blaszak
Decl.”), P 4. The most efficient locations for collection were those where a large number of
people concentrated in a small area, such as public transit stations, shopping centers, farmers
markets, libraries, fairs, rallies, parades, and concerts. Id. Inevitably, in-person signature
collection depends on conversing with strangers in close quarters, while around passing
clipboards, sheets, and pens. Id.

The Pandemic made this type of signature collection a public health risk, and the
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resulting government restrictions effectively barred it. On March 23, Governor Kate Brown
issued Executive Order 20-12. Included in the new restrictions were: (1) requiring individuals to
“at all times maintain social distancing of at least six feet from any person who is not a member
of their immediate household” (2) a prohibition on all non-essential social and recreational
gatherings of individuals, regardless of size, if a distance of at least six feet between individuals
cannot be maintained; (3) the closing of specific categories of businesses, including indoor and
outdoor malls and retail complexes, arcades and theaters; (4) the closure of outdoor recreation
facilities such as playgrounds, sports courts, and skate parks; (5) the limit of all outside
recreational activities to non-contact activities; and (6) the directive that Oregonians stay home
whenever possible. Failure to comply with the order is a punishable crime and civil violation that
can result in fines or jail time.

These restrictions were on top of earlier orders to shut down on-site dining at restaurants,
in-person teaching at schools, and in-person public gatherings larger than 25 persons.
Subsequent executive orders established a phased reopening of some Oregon businesses and
granted permission for gatherings of greater numbers of people—primarily on a county-by-
county basis. Or. Exec. Order No. 20-05 (Mar. 12, 2020); Or. Exec. Order No. 20-07 (Mar. 17,
2020). Oregon’s three most populous counties — Multnomah, Washington, and Clackamas —
cannot obtain approval to move to phase Il until July 10, 2020 at the earliest. All other counties
in Oregon have received approval to enter phase Il except for Lincoln County, which remains in
phase I. Phases | and Il of Oregon’s gradual reopening, and thus restrictions that currently apply
to the entire state, continue to mandate physical distancing of at least six feet and significant
restrictions on large gatherings that render the in-person gathering of signatures practically

impossible. And with recent rises in COVID-19 cases, there is no end in sight to these state
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restrictions that inhibit in-person signature gathering.

C. PNP’s extraordinary signature-gathering efforts despite state restrictions on
signature gathering

By the time PNP was authorized to begin its signature collection efforts to qualify the
Initiative, the once-mundane behavior on which the qualification process typically relied simply
was not possible. PNP’s petition circulators could not approach strangers and hand them
petitions, the spaces in which they normally would operate had been declared off limits, and the
social gatherings of people that would have facilitated contact with a large number of voters was
specifically banned. This required PNP to abandon its extensive prior plans for circulation and
shift to an entirely new approach.

Despite these tremendous challenges, PNP has engaged in a good faith effort to meet the
qualifying signature requirements through unconventional means. PNP built from scratch a
signature gathering campaign that relies exclusively on downloadable and mail petition signature
gathering methods. Johnson Decl., [P 7. Although some parts of this campaign are
straightforward—for example, PNP created a website portal allowing Oregonians to download
petitions and signature pages at home—Xkey aspects are acutely burdensome. Most homes do not
have the capacity to print documents on the required 20-pound paper, and any printed petition
would still need to be addressed and mailed by the signing party, creating additional barriers to
participation. Or. Admin. R. 165-014-0005; Turrill Decl., [P 15. To overcome these challenges,
PNP also mailed over 500,000 packets to households reaching over 1.1 million Oregon voters.
Turrill Decl., P 29. These packets provided voters the petition, signature page, instructions and
return envelope with paid postage that would allow every eligible person in the household to sign
a petition and mail it back. Id. While the response rate has been higher than most mailings, it is
still far lower than the response rate for in-person signature gathering. Finally, PNP’s coalition

13
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member Common Cause organized an effort to send texts to 25,220 Oregon voters with a link
allowing them to print a petition, which they could sign and mail back. Id. [P 25.

Despite these efforts, the Pandemic-related order’s frustration of the traditional signature
collection methods has proven insurmountable. Using normal in-person signature collection,
PNP would expect to collect an average of 15,000-20,000 signatures per week deploying a
typically-sized team of petition circulators. Blaszak Decl., [P 9. Had PNP been able to collect
signatures in the usual manner, it would have met the signature requirement in an 8 to 10-week
period before the July 2, 2020 submission deadline. But because state and local regulations
effectively barred these methods during the Pandemic, PNP gathered over 60,000 signatures, but
not the requisite 149,360. Turrill Decl., P[P 4, 30.

On June 29, 2020, PNP formally requested that Secretary Clarno remedy the as-applied
unconstitutionality of Oregon’s initiative requirements be extending the signature submission
deadline to August 17 and using the 2018 threshold for referenda (58,789) as the most
appropriate basis of demonstrating sufficient support. The Secretary did not provide the
requested relief. Given the extraordinary circumstances of Pandemic public health restrictions,
the pre-Pandemic requirements for qualifying an initiative for the ballot have imposed

unreasonable burdens on PNP’s rights to participate in the initiative process.

D. Oregon’s Secretary of State recognized the need to modify other elections
processes in light of COVID-19

On March 19, 2020, Oregon’s Secretary of State determined that “[b]ecause Oregon
votes by mail we do not have to be concerned about social distancing issues,” so she moved

forward with the May 19 primary election while also developing “[c]ontingency plans . . . to deal
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with any impacts the COVID-19 virus may have on our election processes.” °

On March 24, 2020, in light of the Governor’s Executive Order one day earlier, the
Secretary suspended most agency in-person services and began requiring appointments for
limited in-person elections services.® These restrictions continue today.’

On June 12, 2020, the Secretary convened the first meeting of the Financial Estimate
Committee as a live-streamed remote meeting, despite having only four members and a few
staff.® The Secretary chairs this committee, which drafts financial estimates of potential ballot
measures for the voters’ pamphlet. As chair, the Secretary determined that a remote meeting was

needed and had members sign an official committee document electronically.’ Committee staff

working at the direction of the Secretary as chair indicated that all official documents would be

> Press Release, Oregon Secretary of State, May Primary Moves Forward as Planned (Mar. 19,
2020), https://www.oregon.gov/newsroom/Pages/NewsDetail.aspx?newsid=36214.

® Press Release, Oregon Secretary of State, Service Impacts to Secretary of State (Mar. 23,
2020), https://www.oregon.gov/newsroom/Pages/NewsDetail.aspx?newsid=36242; Press
Release, Oregon Secretary of State, News from the Secretary of State (Apr. 15, 2020),
https://www.oregon.gov/newsroom/Pages/NewsDetail.aspx?newsid=36377 (“In light of the
Governor’s Executive Order and the current health situation in general, | have ordered my staff
to suspend in-person services normally offered by Secretary of State’s office until further notice.
The vast majority of public needs can be addressed online, by phone, or email. Statutorily
required in-person services will be available by appointment only.”).

’ Secretary of State Response to COVID-19, Oregon Secretary of State Bev Clarno (last visited
Jun. 29, 2020), https://sos.oregon.gov/Pages/covid-19.aspx (“All in-person services normally
offered by Secretary of State are suspended until further notice.”).

® Press Release, Secretary of State, Financial Estimate Committee Meeting: June 12, 2020 (Jun.
8, 2020), https://www.oregon.gov/newsroom/Pages/NewsDetail.aspx?newsid=36761.

° Appointment of City, County, or District Representative to the Financial Estimate Committee,
Financial Estimate Committee (Jun. 12, 2020),
https://sos.oregon.gov/elections/Documents/fec/Appoint-5th-member-signed. pdf.
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signed electronically for the remainder of the summer.*°

On June 19, 2020, the Secretary announced that meetings of the Financial Estimate

Committee scheduled for July 8, July 9, July 23, and even as far out as August 5, 2020 would not

allow in-person public testimony despite statutory public hearing requirements.**

E. Numerous courts in other states have modified election requirements to
protect political rights in light of COVID-19

On March 25, 2020, a Virginia court granted a preliminary injunction reducing in the
number of signatures needed to be a primary election candidate by 66%. The court found that
“the circumstances as they exist in the Commonwealth of Virginia and across the United States
are not normal right now,” and that the signature threshold was not narrowly tailored because it
did “not provide for emergency circumstances, like those that currently exist.” Faulkner v. Va.
Dep’t of Elections, No. CL 20-1456, slip op. at 2-3 (Va. Cir. Ct. Mar. 25, 2020).

On April 2, 2020, a Wisconsin federal court extended deadlines for requesting an
absentee ballot, for postmarking absentee ballots, and for absentee ballots to be received after
election, due to the undue burden on constitutional rights created by otherwise applicable
statutory requirements in light of COVID-19. Democratic National Comittee v. Bostelmann, No.
20-cv-249-wmc, 2020 WL 1638374 at *22 (W.D. Wis. Apr. 2, 2020).

On April 17, 2020, Massachusetts’ highest state court ordered a 50% reduction in the

19 The Secretary of State’s office said they are preparing IP57 for a possible financial estimate
statement. Financial Estimate Committee, June 12, 2020 Meeting (Oregon State Legislature
2020), https://oregon.granicus.com/MediaPlayer.php?view_id=23&clip_id=28268 (at 15:02 to
15:37).

1 press Release, Secretary of State, Financial Estimate Committee (FEC) Meeting Schedule
(Jun. 19, 2020), https://www.oregon.gov/newsroom/Pages/NewsDetail.aspx?newsid=36826.
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signature requirement to be a candidate and extended the deadlines for filing signatures. The
court agreed that “these extraordinary times of a declared state of emergency arising from the
COVID-19 pandemic create an undue burden on prospective candidate’s constitutional right to
seek elective office.” Goldstein v. Sec’y of Commonwealth, 484 Mass. 516, 517 (Mass. 2020).

On April 20, 2020, a Michigan federal court granted a motion for preliminary injunction
reducing the state signature requirement by 50% for a candidate to Michigan’s Eleventh
Congressional District and extending the submission deadline after finding that “the State’s
actions in the form of enforcing both the Stay-at-Home Order and the statutory ballot-access
requirements operate in tandem to impose a severe burden.” Esshaki v. Whitmer, No. 2:20-cv-
10831-TGB, 2020 WL 1910154, at *1 (E.D. Mich. Apr. 20, 2020). The court found that “state
action”—Muichigan’s social distancing order—*pulled the rug out from under [candidates’]
ability to collect signatures,” “shuttered” the locations and events at which signatures are
normally gathered, and left only “prohibitively expensive” means to obtain signatures. Id. at *6.
Further, the court found that the option of running a mail-only petition campaign was not
sufficient and created an unacceptable hurdle to ballot access. Id. at *5.

On April 23, an Illinois federal court granted a motion for preliminary injunction
eliminating the signature requirements for candidates of existing third parties as well as reducing
the signature requirement by 90% and extending the submission deadline for a candidate to
qualify from a new party or as an independent. Libertarian Party of Illinois v. Pritzker, 20-cv-
02112, 2020 WL 1951687, at *4-5 (N.D. Ill. Apr. 23, 2020).

On May 5, 2020, the Sixth Circuit Court of Appeals upheld the Esshaki order enjoining
the state from enforcing the signature threshold and submission deadline but stayed the specific

remedy ordered by the district court. Instead, the Sixth Circuit ordered the state “to select its

17
PLAINTIFFS’ MOTION FOR TEMPORARY RESTRAINING ORDER AND MEMORANDUM IN SUPPORT
1386651 (People Not Politicians, et al. v. Secretary of State)



Case 6:20-cv-01053-MC Document 2 Filed 06/30/20 Page 18 of 41

own adjustments so as to reduce the burden on ballot access, narrow the restrictions to align with
its interest, and thereby render the application of the ballot access provisions constitutional under
the circumstances.” The Sixth Circuit noted that the district court’s ordered remedy was not
necessarily right or wrong, but rather that the state needed to have the first opportunity to attempt
to remedy the constitutional violation before the court weighed in on whether the state’s
attempted remedy was sufficient. Esshaki v. Whitmer, 20-1336, 2020 WL 2185553, at *2 (6th
Cir. May 5, 2020).

On May 8, 2020, Michigan adopted the three remedies originally ordered by the district
court in Esshaki—including the 50% signature reduction and delayed deadline—Dbut limited the
availability of those remedies to candidates who had created candidate committees by March 10,
2020. On May 20, 2020, however, the district court enjoined the state’s enforcement of the
additional requirement to file a candidate committee by March 10 as overly burdensome.

Esshaki v. Whitmer, No. 2:20-cv-10831-TGB, 2020 WL 2556754, at *5 (E.D. Mich. May 20,
2020).

On May 29, 2020, a Nevada federal court granted a motion for preliminary injunction
extending the deadline for initiatives to file signatures. The court held that it is “both
unreasonable and unfair not to extend a statutory deadline for a corresponding period of time” as
the six weeks Plaintiffs were effectively prohibited from collecting signatures by the Governor’s
Stay-at-Home orders. Despite the fact that the Secretary of State would be “severely
inconvenienced” by extending the deadline, the court held that the normal deadline was “neither
narrowly tailored, nor does it advance a compelling governmental interest under the
circumstance.” Fair Maps Nevada v. Cegavske, No. 3:20-cv-00271, 2020 U.S. Dist. LEXIS

94696, at *42-43 (D. Nev. May 29, 2020).
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On June 11, 2020, a Michigan federal court granted a motion for preliminary injunction
and held that both the Michigan constitution’s signature threshold and the statutory signature
deadline for placing an initiative on the ballot were unconstitutional as-applied in light of the
state’s COVID-19-related orders. The court recognized that “there is nothing inherent in the
[8%] signatures threshold that establishes that an initiative has a modicum of public support only
if it has that many signatures.” SawariMedia LLC v. Whitmer, Case No. 20-cv-11246, 2020 U.S.
Dist. LEXIS 102237, at *36 (E.D. Mich June 11, 2020). Notably, Michigan’s constitutional
signature threshold in Mich. Const., 1963, art. 2, 8 9 is nearly identical to Oregon’s—8% “of the
total vote cast for all candidates for governor at the last preceding general election at which a

governor was elected”—and it was found unconstitutional as-applied in SawariMedia.

1.  ARGUMENT

Under Rule 65 of the Federal Rules of Civil Procedure, this Court may issue a temporary
restraining order. The standards for preliminary injunctions and requests for temporary
restraining orders are “substantially identical.” Stuhlbarg Int’l Sales Co. v. John D. Brush &
Co., 240 F.3d 832, 839 n.7 (9th Cir. 2001).

A plaintiff must show (1) that it is likely to succeed on the merits, (2) that it is likely to
suffer irreparable harm in the absence of preliminary relief, (3) that the balance of equities tips in
its favor, and (4) that an injunction is in the public interest. Winter v. Natural Res. Def. Council,
Inc., 555 U.S. 7, 20 (2008); accord Melendres v. Arpaio, 695 F.3d 990, 1000 (9th Cir. 2012).

All these factors are met here.
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A Plaintiffs are likely to succeed on the merits of their claims because, as
applied during the Pandemic-related government restrictions on Plaintiffs,
Oregon’s signature-gathering requirements violate Plaintiffs’ First
Amendment rights.

To satisfy the “likelihood of success” element, the plaintiffs do not have to “prove [their]
case in full” nor show that they are “more likely than not to prevail.” Koller v. Brown, 224 F.
Supp. 3d 871, 875 (N.D. Cal. 2016) (quoting Univ. of Tex. v. Camenisch, 451 U.S. 390, 395
(1981)). Rather, a plaintiff must show only that the plaintiff has a “fair chance of success on the
merits or raises questions serious enough to require litigation.” Koller, 224 F. Supp. 3d at 875
(quoting Benda v. Grand Lodge of Int’l Ass’n. of Machinists & Aerospace Workers, 584 F.2d
308, 315 (9th.Cir. 1978)); see also All. for the Wild Rockies v. Cottrell, 632 F.3d 1127, 1131 (9th
Cir. 2011) (“This circuit has adopted and applied a version of the sliding scale approach under
which a preliminary injunction could issue where the likelihood of success is such that “serious
questions going to the merits were raised and the balance of hardships tips sharply in [plaintiff's]
favor.””).

The right to petition the government is at the core of First Amendment protections, which
include the right of initiative. City of Cuyahoga Falls Ohio v. Buckeye Cmty. Hope Found., 538
U.S. 188, 196 (2003). As such, the circulation of ballot petitions is “core political speech” where
First Amendment protection is at its “zenith.” Meyer v. Grant, 486 U.S. 414, 421-422, 425
(1988); see also Nev. Comm'n on Ethics v. Carrigan, 564 U.S. 117, 128 (2011). While certain
regulations of the initiative process are valid, regulations that are overly burdensome to the
initiative process—let alone regulations that would make participation in the initiative process
effectively impossible—are met with strict scrutiny. Buckley v. Am. Constitutional Law Found.,
525 U.S. 182, 197 (1999) (blocking requirement that petition circulators be registered voters).

In Meyer, for example, the United States Supreme Court overturned prohibitions on paid
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petition circulators. Meyer, 486 U.S. at 423. While recognizing that petitioners had “other
avenues of expression” and that “the State has the authority to impose limitations on the scope of
the state-created right to legislate by initiative,” the Court determined that the “prohibition of
paid petition circulators restricts access to the most effective, fundamental, and perhaps
economical avenue of political discourse, direct one-on-one communication.” Id. at 424
(emphasis added). Going further, the Court determined that leaving open ““more burdensome’
avenues of communication, does not relieve its burden on First Amendment expression.” Id.
(citations omitted). Rather, the “First Amendment protects appellees’ right not only to advocate
their cause but also to select what they believe to be the most effective means for so doing.” 1d.
The Ninth Circuit has recognized that the analysis in Meyer is directly parallel to the type
of situation in this case. The Ninth Circuit found two categories of restrictions on initiatives that
create a “severe burden” triggering strict scrutiny: (1) “restrict[ing] one-on-one communication
between petition circulators and voters” (2) “mak[ing] it less likely that proponents will be able
to garner the signatures necessary to place an initiative on the ballot.” Angle v. Miller, 673 F.3d

1122, 1132 (9th Cir. 2012).

1. As applied during the Pandemic-related government restrictions on
Plaintiffs, Oregon’s signature-submission deadline restricts one-on-
one communication between petition circulators and voters.

In evaluating the first category of “sever burden,” the Ninth Circuit considers whether a
restriction “limits the number of voices who will convey the initiative proponents’ message," or
“discourages participation in the petition circulation process.” 1d. at 1132-33 (quoting Buckley,
525 U.S. at 194-95, 200). Oregon requires ballot initiative proponents to turn in signatures at
least four months before the election, which is July 2, 2020 for this election. Oregon

Constitution Art. IV 8 1. There is no question that this deadline “restrict[s] one-on-one
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communication between petition circulators and voters” as it shortens the time period for such
communication to occur. Further, it limits the overall number of voices that will be involved—
for example, someone who only hears about the initiative after the deadline will never have the
opportunity to convey the initiative’s campaign message if the deadline prevents the initiative
from qualifying. For the same reasons, it also discourages participating in the petition circulation
process, especially where, as here, Pandemic-related restrictions on person-to-person contact are
expected to be in place well past the deadline. Thus, the petition-submission deadline is subject

to strict scrutiny.

2. As applied during the Pandemic-related government restrictions on
Plaintiffs, Oregon's signature threshold and signature-submission
deadline both make it less likely that proponents will be able to garner
the signatures necessary to place an initiative on the ballot.
In evaluating the second category of “severe burden,” the Ninth Circuit recognized that
“ballot access restrictions place a severe burden on core political speech, and trigger strict
scrutiny, when they significantly inhibit the ability of initiative proponents to place initiatives on
the ballot”—thereby “limiting their ability to make the matter the focus of statewide discussion.”
Angle, supra, 673 F.3d at 1132-33 (quoting Meyer, 486 U.S. 423). An initiative barrier will be
subject to strict scrutiny if “(1) the proponents of the initiative have been ‘reasonably diligent’ as
compared to other initiative proponents; and (2) when the restrictions significantly inhibit the

proponents’ ability to place an initiative on the ballot.” Fair Maps Nevada, 2020 U.S. Dist.

LEXIS 94696 at *31 (quoting Angle, 673 F.3d at 1132).

a. Plaintiffs’ efforts to gather signatures under extraordinary
circumstances have far exceeded reasonable diligence.

Plaintiffs’ efforts to collect signatures in the midst of a global pandemic easily meet the

first Angle requirement for application of strict scrutiny to Oregon’s ballot initiative signature
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requirements.

In Fair Maps Nevada, the federal court found reasonable diligence when petitioners
pushed forward with organizing their campaign infrastructure during pre-circulation legal
challenges, begin gathering signatures as soon as the main legal challenges were resolved, and
continued working on their campaign infrastructure when COVID-19-related government orders
effectively prevented circulation. This was despite the facts that petitioners (1) did not file their
initiative until January 7, 2020; (2) had collected less than 11% of required signatures—only
about 10,000 out of the 97,598 needed; (3) did not even attempt to collect any signatures after
the Stay-at-Home order went into effect; and (4) had not presented any evidence about
comparable initiative campaigns. Id. Since this fact pattern showed reasonable diligence,

Plaintiffs in this case satisfy this requirement easily.'* See also SawariMedia, 2020 U.S. Dist.

LEXIS 102237, at *36 (holding Plaintiffs showed “diligence” by collecting over 60% of required
initiative signatures despite waiting to file until January 16, 2020).

PNP filed three initiative petitions, including this one, on November 12, 2020. Nine of

the 65 other initiatives this cycle were filed at later dates. Oregon law requires that any

12 State Defendants are likely to point to an earlier Arizona federal court decision distinguished
by Fair Maps Nevada. The Arizona decision denied a motion for a temporary restraining order
against state statutory requirements for in-person signature gathering. However, that occurred
primarily because the plaintiffs in that case failed to also challenge the state’s constitutional
requirements—thus their entire case was moot. Arizonans for Fair Elections v. Hobbs, No. CV-
20-00658-PHX-DWL, 2020 WL 1905747 (D.Ariz. Apr. 17, 2020). On appeal, the Ninth Circuit
denied a motion for emergency relief for the sole reason that redress from state statutory
requirements was meaningless when the unchallenged state constitutional requirements would
still be in place. Arizonans for Fair Elections v. Hobbs, No. 2:20-cv-00658-DWL (9th Cir. May
5, 2020). In contrast, PNP challenges Oregon’s constitutional, statutory, and administrative
restrictions. Overall, the present case is far more analogous to Fair Maps Nevada.

13 See Search Result For: 2020 Active Initiatives, Elections Division Initiative, Referendum, and
Referral Search (last visited Jun. 29, 2020),
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prospective ballot initiative effort collect and submit to the Secretary of State’s office an initial
set of between 1,000 and 2,000 signatures. ORS 250.045(1). People Not Politicians
demonstrated its initial diligence by collecting the requisite signatures quickly over the
Thanksgiving weekend in 2019. Turrill Decl., P 3. PNP’s team gathered these signatures in
Portland by carrying petitions attached to clipboards and approaching strangers in high-traffic
public spaces, including public transit stations, on Portland MAX trains, in busy shopping
centers and farmers markets. Id.

After collecting the initial set of signatures in the traditional in-person manner, PNP
submitted the sponsorship signatures to the Elections Division. Opponents of IP 57 quickly
launched a legal challenge to the Initiative’s draft ballot title. Complaint, Uherbelu v. Clarno,
No. 20CV13939 (Or. Cir. Ct. Mar 27, 2020). Under Oregon law, petitioners cannot collect more
than the first 2,000 signatures until the ballot title is finalized. See ORS 250.052(3)(b)-(4).

The Oregon Supreme Court did not certify the final ballot title needed to begin signature
collection until March 27, 2020. In every election cycle this decade, initiatives that have received
final ballot title approval to begin circulating around the same time, or even much later, have
qualified for the ballot—2018 (IP37 March 3), 2016 (IP65 March 18), 2014 (IP55 May 14; 1P44

May 12; IP53 March 22), 2012 (1P21 April 3; IP35 April 2), 2010 (IP77 March 18).1* In fact,

these similarly timed initiatives represent just over one third (8/23) of the initiatives that have

http://egov.sos.state.or.us/elec/web_irr_search.main_search (detailing the dates at which
initiatives were filed with the Secretary of State’s office).

14 See Oregon Secretary of State, Elections Division, Initiative, Referendum, and Referral Search
(“Oregon Initiative Search”) (last visited Jun. 29, 2020),
http://egov.sos.state.or.us/elec/web_irr_search.search_form (showing all certified initiatives,
including when they were approved for circulation and which ones met the requirements to be
placed on the ballot).
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qualified for the ballot this decade—2018 (1/4); 2016 (1/4); 2014 (3/4); 2012 (2/7); 2010 (1/4).%
Clearly, then, ballot title approval in March is consistent with reasonable diligence. 1P36 in 2004
qualified despite being first filed on March 2 and not receiving ballot title approval till May 21.°

Thus, at the time PNP’s initiative received ballot title approval on March 27, it was well in line
with—or even ahead of—where a “reasonably diligent” initiative campaign in Oregon needed to
be to qualify for the ballot.

On April 9, 2020, the Secretary of State cleared PNP to gather petition signatures. By that
time, Oregon Governor Brown’s first Stay Home Save Lives orders had been in place for weeks.
No other still-active initiative faced this perfect storm of challenges in qualifying for the ballot—
the burden of pre-Pandemic qualification requirements combined with a signature-collection
period that fell during the height of the Pandemic’s public health restrictions. All three other

initiatives that faced the same situation (45/2020, 46/2020, and 60/2020) have given up.*’

Given public health restrictions, the PNP campaign could not deploy signature gatherers
to large public gatherings, stores, or transit centers to gather signatures in person. State
requirements of six-foot distance from non-household members in all public places have
blocked, and continue to block traditional in-person circulation. During PNP’s signature
collection period, state and local regulations banned gatherings of more than 25 persons and shut
all businesses except those providing essential services. Or. Exec. Order No. 20-07 (Mar. 17,

2020). The traditional methods that PNP had used successfully just a few months earlier—

15 See Oregon Initiative Search, http://egov.sos.state.or.us/elec/web _irr_search.search_form.

16 See Oregon Initiative Search, http://egov.sos.state.or.us/elec/web _irr_search.search_form.

7 See Oregon Initiative Search, http://egov.sos.state.or.us/elec/web _irr_search.search_form.
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approaching strangers, engaging them in a conversation, and handing them a petition on a
clipboard with a pen that other people had touched—were no longer viable or legal.

The Pandemic’s unprecedented and unpredictable nature further frustrated People Not
Politicians’ efforts to adopt alternative means of signature collection. When the first Pandemic
public health orders issued in late March, no one knew how virulent COVID 19 would be or how
long the Stay Home restrictions would need to be in place. Over the course of April, PNP
learned from health authorities about the categories of people who were considered high risk and
what activities and types of contact might promote or prevent spread. Turrill Decl., P 11. The
campaign discussed the possibility that the orders might be lifted in a few weeks with the
coalition of supporters, volunteers, vendors, lawyers and state officials—a possibility that would
have allowed it to continue its traditional signature gathering methods rather than creating new
methods from scratch. Turrill Decl., [P 17. PNP remained in regular contact with its signature
gathering team about adjustments they could make to begin gathering petitions, but as the weeks
of April passed, it became clear that the campaign would not be able to rely on in-person
signature gathering to gather the bulk of the signatures as planned. With no “return to normal” in
sight, PNP devised an alternative plan to contact voters, through email, mail, phone and texts.
Turrill Decl., [P 22. But the cascading closures or disruptions of support organizations, vendors,
and government offices as a result of the Pandemic-related orders frustrated even these
alternative efforts. Turrill Decl., P 23. On May 4, 2020, Gov. Brown issued an Executive Order
extending the state of emergency in response to COVID-19 to July 6, 2020. This order was
challenged in court and momentarily suspended by a circuit court—injecting additional
uncertainty into PNP’s planning—until the Oregon Supreme Court accepted review and reversed

the suspension.
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Ultimately, despite these unprecedented challenges, People Not Politicians diligently
continued its signature collection efforts. PNP activated a website portal to allow Oregonians to
download petition and signature pages at home, print them, and return the signatures by mail.
Turrill Decl., [P 22. Additionally, because most households do not have the capacity to print
documents on 20-pound paper at home, PNP printed and mailed petition packets to 500,000
households with a total of over 1.1 million Oregon voters. Turrill Decl., P 29. These packets
provided the petition, signature page, instructions and return envelope that would allow every
eligible person in the household to sign a petition and mail it back. Id. Coalition member
Common Cause organized an effort to send texts to 25,220 Oregon voters with a link allowing
them to print, sign, and mail one or more signatures. Turrill Decl., P 25. Although these efforts
have yielded impressive results, the mail and internet outreach required a significant
infrastructural shift to as yet, largely untested methods of signature gathering. Turrill Decl., [P 30.

During the same time period, one recall petition campaign was active in State Senate
District 26. Recalls have 90 days to gather signatures. ORS 249.875. After the first few weeks
of circulation before COVID-19 orders, the recall campaign was on track to gather the 9,025
needed signatures well before the June 2 deadline. However, the campaign said that “because of
the restrictions required to keep Oregonians safe during the COVID-19 crisis, in-person

signature gathering had to stop abruptly, and it became impossible to maintain our pace.”

Thomsen Recall Folds Up Short of Needed Signatures, The Dalles Chronicle (Jun. 10, 2020).8

Only about 400 signatures were gathered from voters who were able to “locat[e] the petition

online, print[] it, and mail[] in their signatures.” Id. The recall failed overwhelmingly despite

18 https://www.thedalleschronicle.com/free news/thomsen-recall-folds-up-short-of-needed-
signatures/article 711f1648-aa7f-11ea-9837-7b50fe6560fh.html.
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strong financial backing—raising $130,750—from influential labor unions. Dirk VVanderHart,

Effort Fails To Recall Oregon Republican For State Senate Walk-Out, OPB (Mar. 29, 2020).19

Despite facing similar difficulties, PNP has been far more diligent.

To date, PNP has gathered over 60,000 signatures and counting—an average of just over
20,000 per month each in April, May, and June. This is well ahead of the pace of signature
gathering for the two other initiatives still active this cycle. Both of those initiatives received
ballot title clearance far earlier, so they had already gathered most needed signatures before the
pandemic came along. By the end of March, IP34 had 126,964 signatures and 1P44 had

142,391.%° Both needed more signatures to offset likely invalid signatures, so they continued

collection efforts. IP34 managed to gather and submit 8,609 signatures from April 1 to May 22—

a pace around 76% lower than PNP. 1P44 managed to gather and submit 21,134 signatures from
April 1 to June 19—a pace around 57% lower than PNP.?* Thus, PNP gathered signatures at a

far higher rate during the pandemic restrictions—more than demonstrating that PNP was
“reasonably diligent.”

PNP has collected over 40% of the normal signature threshold despite Pandemic-related
restrictions. This is far above the 11% found sufficient in Fair Maps Nevada and close to the
60% found sufficient in SawariMedia. The discussion above shows that PNP meets or surpasses
all of the relevant considerations that the court found sufficient in Fair Maps Nevada to meet the

controlling Angle test and trigger strict scrutiny.

19 https://www.opb.org/news/article/recall-fails-oregon-republican-senator-chuck-thomsen/.

20 See Oregon Initiative Search, http://egov.sos.state.or.us/elec/web _irr_search.search_form.

%1 See Oregon Initiative Search, http://egov.sos.state.or.us/elec/web _irr_search.search_form.

28
PLAINTIFFS’ MOTION FOR TEMPORARY RESTRAINING ORDER AND MEMORANDUM IN SUPPORT
1386651 (People Not Politicians, et al. v. Secretary of State)



https://www.opb.org/news/article/recall-fails-oregon-republican-senator-chuck-thomsen/
http://egov.sos.state.or.us/elec/web_irr_search.search_form
http://egov.sos.state.or.us/elec/web_irr_search.search_form

Case 6:20-cv-01053-MC Document 2 Filed 06/30/20 Page 29 of 41

In short, PNP has engaged in a creative and energetic effort to meet pre-Pandemic
signature requirements that have not been appropriately adjusted to meet the current

unprecedented emergency circumstances. PNP’s efforts go beyond reasonable diligence.

b. Oregon’s signature threshold and signature-submission
deadline both significantly inhibit People Not Politicians’
ability to place their Initiative on the ballot

Oregon’s signature-gathering requirements—and the Secretary of State’s refusal to grant
People Not Politicians relief from them—satisfy the second Angle requirement for strict scrutiny
because they significantly inhibit PNP’s ability to place the Initiative on the ballot. Courts assess
regulations and restrictions on the right to vote and to engage in political expression under the
sliding-scale standards established by Anderson v. Celebrezze, 460 U.S. 780 (1983), and Burdick
v. Takushi, 504 U.S. 428 (1992). If a severe burden on these rights is established, then strict
scrutiny applies. See, e.g., Harper v. Virginia State Board of Elections, 383 U.S. 663 (1966).

The Supreme Court has identified ways in which regulations on the initiative process
may burden “core political speech.” Meyer, 486 U.S. at 422. Regulations may make it less
likely that proponents will be able to gather the necessary signatures to get their initiative on the
ballot, “thus limiting their ability to make the matter the focus of statewide discussion.” 1d. at
423. In Meyer, the unconstitutional restriction was a ban on paid signature gathering, which is
the most efficient subset of in-person petitioning. Id. at 424. Such ballot initiative regulations
trigger strict scrutiny when they “significantly inhibit the ability of initiative proponents to place
initiatives on the ballot.” Angle, 673 F.3d at 1133.

Here, the analysis is very simple. PNP cannot qualify for the ballot with the current
signature threshold and submission deadline. This factor is met, and strict scrutiny is triggered

for both requirements.
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Oregon’s initiative signature requirements pose such a significant burden to People Not
Politicians’ efforts because the requirements have failed to account for the Pandemic’s wave of
unprecedented public restrictions. Governor Brown’s Stay Home, Save Lives order, the banning
of public gatherings of larger than 25 people, and six-feet social distancing requirements have
severely limited the one-on-one communication between the plaintiffs, petition circulators, and
voters. They preclude the traditional approach to signature-gathering, where circulators engage
voters in the public arena and highly-trafficked areas, including markets or public-transportation
nexuses, which are the type of quintessential public forums where First Amendment Protections
are at their highest. See, e.g., Perry Educ. Ass'n v. Perry Educators' Ass'n, 460 U.S. 37, 45
(1983). These in-person interactions, in public spaces less than six feet apart with strangers, are
at the core of traditional signature-gathering practices and were integral parts of the elections
used to set the current signature requirement figures. As recognized by the court in Fair Maps
Nevada, the Pandemic-related state restrictions create the factual circumstances under which the
signature threshold and submission deadline requirements are severely burdensome.

The Pandemic-related orders prohibit high-efficiency, in-person paid circulators—a
prohibition that the United States Supreme Court found was unconstitutional in Meyer.
However, the Pandemic-related orders also go even further than the unconstitutional prohibition
in Meyer by also prohibiting in-person volunteer circulators. Now, although the Pandemic has
completely stymied fundamental signature-gathering practices, the Secretary of State has not
adjusted the signature requirements accordingly.

The impending submission deadline for the petition and the high signature threshold in
light of the pandemic and the subsequent restrictions on movement make it practically

impossible for the proponents to gather the necessary signatures to place this initiative on the
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ballot. As discussed above, no other active initiative campaign faced these challenges, since all

other initiative campaigns were cleared to begin their signature collections before the Pandemic
arose and disrupted normal life or have given up.?? With the significant restriction on collecting

signatures due to social distancing measures and the Stay Home order, the plaintiffs are unable to
gather the required number of signatures to meet the signature threshold and submission
deadline. This precludes plaintiffs from making this initiative a matter of statewide discussion
and places a severe burden on the plaintiffs’ core political speech. As the court recognized in

Fair Maps Nevada, this satisfies the second prong of the Angle test and triggers strict scrutiny.

3. Oregon’s signature threshold and signature-submission deadline both
fail strict scrutiny as-applied during the Pandemic-related
government restrictions on PNP.

In order to survive strict scrutiny, the Secretary of State’s signature requirements must be
narrowly tailored to further a compelling government interest. Prete v. Bradbury, 438 F.3d 949,
961-62 (9th Cir. 2006). Oregon’s regulations fail that test.

The present combination of state restrictions is even more burdensome than the
restriction on paid circulators that the Supreme Court held unconstitutional in Meyer. The
Pandemic-related orders restricting both paid and volunteer in-person circulation, in combination
with the artificial signature thresholds and turn-in deadlines, create an overall regulator scheme

that is unconstitutional as-applied to PNP in this unique situation.

22 Like IP 57, many earlier initiative campaigns have received ballot title approvals and
approvals for circulation between late-March to mid-May before they were allowed to begin
signature collection. In each of these previous cases, however, the campaigns were able to
operate traditional signature gathering operations without the burdens of a pandemic and
ultimately qualified for the ballot.
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a. Oregon’s arbitrary 149,360 signature threshold cannot survive
strict scrutiny in these unique circumstances

The signature threshold requirement to place an initiative on the ballot is not narrowly
tailored given the challenges faced by People Not Politicians to collect signatures during the

Pandemic-related orders. PNP recognizes the state’s interest in conducting an orderly election

process and ensuring reasonable statewide support before placing an initiative on the ballot.?®

But imposing a pre-Pandemic numerical signature requirement provides no flexibility for
accurately or reliably determining sufficient support for a ballot initiative when the in-person
gathering of signatures is impossible. The threshold thus is not narrowly tailored to achieve the
governmental interest of properly measuring support for initiatives and qualifying them for the
ballot in a fair and objective process.

One of the key principles of fair elections is not changing the rules in the middle of the
game—Dbut this is exactly what the state did to PNP in a uniquely harmful way in this case by
banning in-person signature gathering during the very period when PNP had long been planning
to conduct in-person signature gathering.

Other courts have agreed that initiative requirements—including minimum signature
requirements—fail strict scrutiny and must be adjusted in response to the COVID-19 pandemic-

related orders. In SawariMedia the court held that the state’s compelling interest to ensure that

23 Should the state assert an interest in enforcing state constitutional requirements, it is important
to point out that there is nothing extraordinary about the fact that these requirements are in the
state constitution. The United States Constitution is the supreme law of the land. It is superior to
state constitutions, as well as statues, rules, and policies. Courts have found that other Oregon
constitutional provisions have been superseded when in conflict with the United States
Constitution. See, e.g., Geiger v. Kitzhaber, 994 F. Supp. 2d 1128 (D. Ore. 2014) (overturning
Oregon’s constitutional provision banning same-sex marriage due to conflicting with the Equal
Protection Clause of the 14" Amendment of the U.S. Constitution).
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an initiative has enough verified support can still be achieved by requiring a lesser number of
signatures than what would be required absent a global pandemic. That case dealt with
Michigan’s constitutional threshold of 8% of votes in the last governor’s election—nearly
identical to Oregon’s threshold. The SawariMedia court recognized that “there is nothing
inherent in the [8%] signatures threshold that establishes that an initiative has a modicum of
public support only if it has that many signatures.” 2020 U.S. Dist. LEXIS 102237 at *36.

Likewise, in Esshaki, the court found that the signature threshold for candidates did not
survive struct scrutiny even when the option of running a mail-only petition campaign was
available. Esshaki v. Whitmer, 2020 WL 1910154, at *1. The Sixth Circuit affirmed the Esshaki
analysis that the signature threshold did not survive strict scrutiny. Esshaki v. Whitmer, 2020
WL 2185553 at *2.

Other cases have reached similar conclusions when enjoining signature thresholds.
Libertarian Party of Illinois, 2020 WL 1951687 at *4-5; Goldstein, 484 Mass at 517; Faulkner v.
Va. Dep’t of Elections, No. CL 20-1456, slip op. at 3 (Va. Cir. Ct. Mar. 25, 2020) (the signature
threshold was not narrowly tailored because it did “not provide for emergency circumstances,
like those that currently exist.”).

Oregon’s signature threshold for a constitutional amendment is 8% of the votes cast at the
last governor’s election for a full term—149,360 signatures in 2020. At the outset, this is a
rather arbitrary threshold. It is not the number itself that is the government interest but rather
what it represents—a reasonable estimate for what is needed to determine sufficient support.

The 2020 threshold is uniquely disconnected from historical standards of demonstrating
sufficient support due to more than just Pandemic-related restrictions. Oregon’s 2018 governor

election had the highest ever mid-term election turnout, even surpassing many prior record-
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breaking presidential election turnouts like for President Barak Obama’s election in 2008. Voter

Turnout History for General Elections, Oregon Secretary of State Elections Division (Feb. 27,

2019).%* This resulted in a 21.3% jump in the number of signatures required for initiatives for

2020. Secretary of State Dennis Richardson, Midterm Election Sees Second Highest Ballots

Cast in Oregon History, Oregon.gov (Dec. 6, 2018).%°> Thus, using the artificially-high 2018

baseline for setting the threshold does not survive strict scrutiny. Use of the most recent prior
baseline is more appropriate.

Further, Oregon has a lower signature threshold for referenda (4%), which makes much
more sense under the present circumstances. In the uniquely difficult circumstances for
signature collection in a world of state social distancing restrictions, the referenda threshold
calculated on the 2014 baseline is a more reasonable representation of what is needed to

demonstrate sufficient statewide support. That number would be 58,789.

b. Oregon’s submission deadline cannot survive strict scrutiny in
these unique circumstances

The Secretary of State has ample means to conduct an orderly election process even if the
signature submission deadline were delayed.

In Fair Maps Nevada, the court found that the existing deadline for petition submission
to qualify an initiative for the ballot was not narrowly tailored to serve a compelling
governmental interest because the defendants could still accomplish what they normally do to

verify the collected signatures to then prepare the initiative for the ballot with less restrictive

24 https://sos.oregon.gov/elections/Documents/\VVoter Turnout History General Election.pdf.

25 https://www.oregon.gov/newsroom/Pages/NewsDetail.aspx?newsid=3031.
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means. The court held that it is “both unreasonable and unfair not to extend a statutory deadline
for a corresponding period of time” as the six weeks Plaintiffs were effectively prohibited from
collecting signatures by the Governor’s Stay-at-Home orders. Fair Maps Nevada, 2020 U.S.
Dist. LEXIS 94696 at * 43. While recognizing that extending the deadline for submitting
signatures could create a burden on the Secretary for verification, that burden did not outweigh
the right to ballot access. 1d. at *27 (“Thus, the Court does not find severe inconvenience a
compelling government interest given these extraordinary circumstances”).

Likewise, in Esshaki, the court found that the signature deadline for candidates did not
survive struct scrutiny even when the option of running a mail-only petition campaign. Esshaki
v. Whitmer, 2020 WL 1910154 at *1. The Sixth Circuit affirmed the Esshaki analysis that the
signature deadline did not survive strict scrutiny. Esshaki v. Whitmer, 2020 WL 2185553 at *2.

Other courts have reached a similar conclusion. SawariMedia, 2020 U.S. Dist. LEXIS
102237 at *36 (extending initiative signature deadline); Goldstein, 484 Mass at 517 (extending
deadline for filing candidate signatures). The Secretary of State possesses similar flexibility with
the Oregon election process. Oregon’s deadline for verifying signatures falls on August 1, 2020,
approximately one month after the signatures are currently due, but more than three months
before the general election. State Initiative and Referendum Manual, Secretary of State
Elections Division (Mar. 2020) (as adopted by Or. Admin. R. 165-014-0005). The Secretary is
able to verify signatures very quickly when needed—for example taking only 4 business days to

verify IP31’s 173,142 signatures in 2018.%°

26 See Elections Division Initiative, Referendum, and Referral Search (last visited Jun. 29, 2020),

http://egov.sos.state.or.us/elec/web_irr_search.record detailp_reference=20180031..LSCYYY

(signatures were submitted for verification on June 29, 2018 and were verified on July 5, 2018).
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Using a statistical sampling technique, elections staff examine a sample of no more than
5% of submitted signatures for a petition. Or. Admin. R. 165-014-0030(24). Further, the
Secretary has already certified that 2020°s IP44 has qualified for the ballot and has verified most

of the signatures for 2020’s IP34.%" Since no other initiatives remain active, PNP’s signatures

would be the only remaining ones that the Secretary will need to process.

During these extraordinary circumstances presented by the ongoing pandemic, there is no
compelling governmental interest in maintaining the existing requirements, as there remains
sufficient time for the Secretary of State and the Elections Division to fulfill their responsibilities

to verify the petition on an expedited basis.?® This is especially the case if there is a lower

signature threshold. Although it may pose some inconvenience to the Secretary of State, any
such burden is outweighed by the alternative: PNP’s practical exclusion from the initiative
process due to the Pandemic and related public health restrictions.

Ultimately, the July 2 submission deadline and required number of 149,360 signatures are

therefore not narrowly tailored as applied to People Not Politicians’ efforts to qualify the

The total period was seven days but included two weekend days and the July 4 state holiday.

27 See Oregon Initiative Search, http://egov.sos.state.or.us/elec/web _irr_search.search_form.

28 The current deadline for submitting VVoter’s Pamphlet statements is not until August 25, 2020.
Secretary of State, State Voters’ Pamphlet Manual, 4 (revised Feb. 2020). Thus, without shifting
any other deadlines, the Secretary could accept signatures as late as August 17 and verify them in
sufficient time to allow the public a few days to submit voter’s pamphlet statements on the
measure. The Secretary could accept signatures even later if either (1) the total number of
signatures needing to be verified was lower, or (2) the Secretary waived the policy of not
beginning verification until 100% of signatures are submitted and started verifying PNP’s first
batch of signatures now—and especially if both occurred together. This also requires enjoining
Art. IV § 1(4)(a) of the Oregon Constitution and Oregon Revised Statutes 8§ 250.105(3)-(4) to
facilitate the Secretary’s efficient review of signatures in the least burdensome manner to the
Secretary.
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Initiative during the current emergency circumstances. The defendant has no interest in
effectively barring the initiative from appearing on the November ballot. The defendant’s interest
in providing an orderly and fair election can still be accomplished without maintaining the

existing deadline or signature threshold. ?°

B. Plaintiffs will suffer irreparable harm without an injunction

The People Not Politicians redistricting reform measure is unique among Oregon
initiatives because 2020 represents the last opportunity voters will have to reform Oregon’s
redistricting process this decade. The United States Census produces population data that states
and localities use to redraw voting districts. The Census takes place only once per decade in
years ending in zero. U.S. Const. art. I, § 2, cl. 3. The Oregon Constitution mandates that the
redistricting of state legislative and congressional districts take place in the year ending in one
following the census. Or. Const. art. 1V, 8 6; Or. Rev. Stat. Ann. 8 188.125. No provision of
Oregon law authorizes redistricting to take place in any other year or more frequently than once
per decade. As a result, voting districts drawn following the census occurring this year must take
place in 2021 and will be in effect for the rest of the decade, barring court action.

Unlike other ballot initiatives that may only be delayed in their implementation by two
years if passed in 2022 instead of 2020, any delay in the passage of the People Not Politicians

initiative will delay implementation for an entire decade. If this court does not rectify the severe

29 Extension of the deadline alone is not sufficient to remedy the situation here because there is
no end in sight to the state orders that make a remedy necessary in the first place. COVID-19
cases have been rising recently and the Governor has stated that she is unlikely to continue lifting
restrictions until September. Governor Kate Brown, Governor Kate Brown Extends COVID-19
State of Emergency for Sixty Days (June 30, 2020),
https://www.oregon.gov/newsroom/Pages/NewsDetail.aspx?newsid=36874
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burden Oregon’s signature-gathering requirements place on First Amendment rights during a
pandemic, plaintiffs will be effectively barred from placing an effective redistricting initiative

before the voters this decade.

C. The balance of equities sharply favors Plaintiffs

Enforcement of signature-gathering requirements that do not account for extraordinary
public health restrictions would effectively bar plaintiffs from gathering signatures to place an
initiative before the voters. This causes unique harm to proponents of redistricting reform
because districts drawn in 2021 will remain in effect until the next redistricting cycle following
the 2030 census.

The primary harm to the defendant, a slightly abbreviated timeline to certify signatures, is
minimal when weighed against a de facto prohibition preventing the plaintiffs from exercising a
fundamental right enshrined in the Oregon Constitution. Moving this deadline would still allow
sufficient time to certify signatures and print materials in time to mail ballots to overseas voters
by September 19, 2020. An order lowering the number of signatures plaintiffs will be required
to collect would reduce the defendant’s burden. Oregon law requires a statistical sampling of at
least five percent of signatures submitted to determine the validity of those signatures. ORS
250.105(5). Reducing the required number of signatures plaintiffs must submit would also
reduce the number of signatures the defendant must verify.

From a practical perspective, the only “harm” to the state is that one more initiative
qualifies for the ballot, but since this would increase statewide discussion on an important issue

of public policy, this is a positive outcome rather than a negative one. More speech is good.

D. An injunction would serve the public interest

In the absence of action by the Court, the Plaintiffs’ constitutional rights will be abridged.
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“[1]t is always in the public interest to prevent the violation of a party’s constitutional rights.”
Melendres, 695 F.3d at 1002. This is particularly true for First Amendment freedoms. Indeed,
the harm here will not only be felt by the Plaintiffs. Should they fail to succeed, the integrity of
Oregon’s political system will be harmed to the detriment of all Oregonians. Because Oregon’s
interest in public support and signature integrity can be accomplished through less restrictive
means, there is no reason not to grant the requested relief. See Associated Press v. Otter, 682
F.3d 821, 826 (9th Cir. 2012) (“[T]he loss of First Amendment freedoms, for even minimal
periods of time, unquestionably constitutes irreparable injury.” (quoting Elrod v. Burns, 427 U.S.
347, 373 (1976))); Warsoldier v. Woodford, 418 F.3d 989, 1001 (9th Cir. 2005) (recognizing that
a “colorable First Amendment claim” is “irreparable injury sufficient to merit the grant of
relief”).

This Court would not be alone in finding that the public interest is served by enjoining
the current requirements to place an initiative on the ballot; in response to the COVID-19
pandemic, courts across the nation have recognized that these requirements must be adjusted in
order to preserve citizens’ constitutional rights. See, e.g., SawariMedia, 2020 U.S. Dist. LEXIS
102237 at *36 (lowering the number of signatures required and the submission deadline in order
to place an initiative on the Michigan ballot); Fair Maps Nev., 2020 U.S. Dist. LEXIS 94696 at
49-51 (extending the deadline to submit signatures to place an initiative on the ballot). Because
the requested injunction will preserve the state’s ability to run an orderly election process while
also preserving the constitutional rights of the Plaintiffs, the public interest also favors an order

protecting Plaintiffs.

IV. CONCLUSION

Plaintiffs respectfully request that this Court grant their request for a temporary
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restraining order to extend Oregon’s deadline for submitting signatures for ballot initiatives and

to reduce the number of signatures required to be submitted.

DATED: June 30, 2020

By:
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I, C. NORMAN TURRILL, declare that:

1. I am a Chief Petitioner for Initiative Petitions (IPs) 57, 58, and 59. | have been a
resident of the State of Oregon since 2001. | have been a member of the League of Women
Voters (LWV) since the 1970s. | have been engaged in ballot measure signature-gathering
campaigns for decades. Normally, such campaigns gather signatures by passing around
clipboards, sheets, and pens on the streets in high-traffic public locations, such as outside grocery
stores, in shopping malls, parks, public transit stations, farmers markets, and at large public
gatherings, such as parades, concerts, fairs, and rallies. LWV members have been active
volunteers in ballot measure campaigns, both in registering voters, and also in seeking signatures

for those ballot measures endorsed by the League.

2. On November 12, 2019, we filed with the Oregon Secretary of State the
prospective petitions for what were later designated Initiative Petition (IP) 57 and, on
November 13, IPs 58 and 59 (collectively, “People Not Politicians” [“PNP”]). The intention of
the PNP IPs was to amend the Oregon Constitution to create an independent redistricting
commission to draw Oregon’s electoral maps for the State Senate, State House, and U.S. House

of Representatives.

3. Under Oregon law, we were then required to submit 1,000 valid sponsorship
signatures to qualify the IPs for ballot title drafting. Over the course of 10 days, from November
25 through December 4, 2019, which included the Thanksgiving holiday, we gathered signatures

by live, on-the-street signature solicitations by paid signature gatherers. On or about December
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5, 2019 for each of the three IPs, we submitted in excess of 2,200 signatures to meet the 1,000-

valid-signature requirement.

4, Beginning no later than January 2020, the PNP Executive Committee (EC), of
which I am the Chair, and whose meetings I attended, focused on efforts for outreach, including
presentations to local entities throughout the state, and participating in community meetings, to
bring attention to the PNP campaign. It was the consensus of the EC that we would rely
principally on paid signature circulators, supplemented by volunteer circulators, to gather the
required 149,360 valid signatures to qualify the IPs for the November 2020 general election
ballot. Before the end of January 2020, the EC was considering proposals for multiple spring

public events.

5. The EC members were aware that this was our last once-in-a-decade opportunity

to create a redistricting commission in time for the 2021 redistricting process.

6. On January 30, 2020, the ballot titles for IPs 57, 58, and 59 were certified by the

Oregon Attorney General.

7. The EC continued to discuss planning of in-person events at its February
meetings. In the first half of February, EC member Rebecca Tweed had three presentations
scheduled on the PNP campaign. At the February 11 EC meeting, signature-gathering was
discussed, as were more presentations by Tweed to civic, business, and education groups about
PNP. As many as five events a week were scheduled in February. The February 18 EC meeting

heard of six upcoming events at which I, Tweed, or both of us were scheduled to present.
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Common Cause discussed its plans to bring three to four California Citizens Redistricting

Commissioners to travel throughout Oregon for a series of voter education events in April.

8. On February 13, 2020, the certified IP 57 ballot title was appealed to the Oregon

Supreme Court.

9. At the March 3 EC meeting, we discussed the impact of legal challenges to the
ballot title as it affected signature gathering. | told the EC that we should start preparing for
signature gathering now, so that the campaign is ready to hit the streets once the legal challenges
have concluded. EC member Kate Titus, executive director of Common Cause Oregon, stressed
at the meeting that signature gathering is a great way to engage the public, who suggested that
Common Cause and the League of Women Voters develop a campaign piece. | stated at the
meeting that the campaign’s finances would improve once we hit the streets (began public
signature-gathering), and by doing so, create a sense of urgency about the campaign. The
meeting included the possible initial screening of the movie “Slay The Dragon” (concerning
gerrymandering reform) at a movie theater at Portland State University (PSU). A staff organizer
reported that the campaign was working to organize events across the state. A plan was in
development to meet with state legislators at the state Capitol to present the PNP campaign, and
answer their questions. A Portland City Commissioner was to host a panel on the campaign at
PSU. The EC was informed of at least four presentations and forums about the campaign

already scheduled for March.
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10. I and other members of the EC became aware that on March 8, 2020, Governor
Brown issued Executive Order 20-03 (“EO”), which declared a public health emergency for 60

days from the verbal proclamation on March 7. EO 20-03 noted that the virus:

... sSpreads person-to-person through coughing and sneezing, close personal
contact, such as touching or shaking hands, or touching an object or surface
with the virus on it, and then touching your mouth, nose, or eyes.

(EO 20-03, p. 1; boldfacing added.) This Order was followed on March 12 by EO 20-05 (no
gatherings of 250 people or more; three feet of social distancing), on March 17 by EO 20-07 (no
gatherings of 25 or more people; businesses and services “encouraged to implement social
distancing protocols”), EO 20-08 (school closures; child care), and EO 20-09 (live higher

education instruction suspended).

11. At the March 10 EC meeting, the COVID-19 virus was discussed for the first
time. One EC member was concerned that, in PNP’s process to select a campaign consulting
firm, one of the firms relied heavily on a single individual, and the member expressed concern
about his services to PNP if he were infected by the virus. | mentioned that the virus would
reduce the grassroots efforts of the LWV, because | knew from my more than four decades of
membership in the LWV that most LWV members were seniors -- that part of the population is
unusually vulnerable to the virus. I am 76 years old. | am part of the population that is most
vulnerable to the virus. In previous signature-gathering campaigns, | had personally gathered
thousands of signatures. In March 2020, | became afraid that | could not gather signatures for
the PNP campaign because of the risks to my health from the virus. We learned that the
signature-gathering organization was “ready to go.” One EC member characterized the virus as
an interruption, in response to which the campaign needed to “expedite” its efforts, as parts of
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Oregon could be completely shut down. An EC member asked why the campaign was not
considering activating online petitions. An EC member said that the campaign would be making
e-petitions available, but that the petitions aren’t printed, and there is uncertainty as to whether
signers would have to print out the full text of the measure and submit it with their signature
sheet. The screening of the gerrymandering movie “Slay The Dragon” was moved to April. The
planning of the Salem event at the state capitol continued. Four upcoming presentations about

the campaign were announced.

12. At its March 17 meeting, the EC discussed signature gathering on all three IPs
with the virus in force. An EC member stated that PNP was looking at the first week in April,
and needed to make a decision this week on how to move forward with the firm. There was a
discussion on the use of electronic petitions (“e-sheets”). The EC discussed the impact of the

crash of the stock market and business closures on donations to the campaign.

13.  The EC established a COVID-19 “Contingency Subcommittee” which met on

March 20, which | attended. The single meeting of the subcommittee heard that general public
signature solicitation has not been prohibited, but is slowing, and that door-to-door solicitations
are being attempted. | explained the ongoing ambiguity from the Secretary of State’s office on
the issue of whether a signer of an e-sheet must return the full text of the proposal with the
signature. The need was expressed to monitor the situation daily as to how the government and
virus restrictions will impact the campaign. A partner in the PNP campaign reported that, last
week, it suspended recruitment emails for signature gathering. The question before the EC was
how we could move the campaign forward under these extremely fluid circumstances. There

was discussion of what video platforms the campaign would use going forward.
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14, On March 23, Governor Brown issued the unprecedented and sweeping EO 20-12
(Stay Home, Save Lives [“SHSL Order’]) which, among other prohibitions, required individuals
“to the maximum extent possible” “stay at home or at their place of residence”, and prohibited
any gatherings “if a distance of at least six feet between individuals cannot be maintained.” The

order had no ending date, and so would stay in effect until terminated by the Governor.

15.  Atits March 24 meeting, the EC convened in awareness of the SHSL Order of the
day before. An EC member noted that the campaign cannot now collect signatures in person, no
signature-gathering campaign in Oregon has experienced this situation before, even if the ten-
signature petitions are mailed to supporting persons, they can’t canvass themselves, and that no
campaign has ever tried a statewide mail-only signature-gathering effort. | knew that if the PNP
campaign was now going to rely exclusively on downloadable and mail petition signature-
gathering methods, it would have to build that operation from scratch, with only about 13 weeks
left to gather and submit signatures. Mail solicitation would be a far more complicated process
than street solicitation, because most homes do not have the capacity to print documents, double-
sided where necessary, on the required 20-pound paper, and any printed petition would still need
to be addressed and mailed by the signing party, creating additional barriers to participation.
Another EC participant commented that an all-mail signature-gathering drive is “uncharted
territory.” Donors will be skeptical about supporting PNP. | noted that it was still unclear as to
whether the Secretary of State would require that every submitted signature be accompanied by a

complete copy of the IP.
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16. On March 27, the Secretary of State posted the state Supreme Court’s March 26
ruling that the appeal of the ballot title was “not well-taken,” and that the Court certified to the

Secretary of State the Attorney General’s certified ballot title.

17.  Atits March 31 meeting, an EC member told the EC that the campaign would
need about 213,000 signatures to meet the required number of valid signatures (149,360). Even
by mailing to one million voters, to achieve that number of signatures would require a 25 percent
response rate to the mailing. An EC member told the EC if the campaign were lucky, the

restrictions would be lifted in mid-May or in June, and the circulators could hit the streets.

18. At the April 3 EC meeting, one member commented that the campaign is looking

at maybe three weeks in June to do normal petitioning if the campaign was lucky.

19. It was not until April 9—Iess than 90 days before the July 2 submission
deadline—that the Secretary of State’s office approved the petition sheet templates with the color
based on whether the circulator was paid or a volunteer, thus clearing the PNP campaign to begin

collecting the necessary 149,360 signatures.

20. At the May 1 EC meeting, an EC member noted that the campaign strategy

assumed a month of on-the-ground signature gathering.

21.  Atthe May 5 EC meeting, the EC heard that Governor Brown may be lifting

restrictions in some Oregon counties, enabling in-person signature gathering.

22. On or about May 11, 2020, PNP launched an online portal for Oregonians to

view, download and print the IP 57 petition and signature page. PNP built this portal from
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scratch, highlighting the rules for signing downloaded petitions as best as we could ascertain in
the uncertain environment under Stay Home restrictions. EC member Common Cause
immediately emailed approximately 30,000 Oregon members. The first day response caused the
site to crash and require capacity upgrades. Many people asked how to obtain a petition if they

could not print at home.

23. The uncertainty of access to traditional street signature-gathering for ballot
measures during this period adversely affected decisions of major donors to support the
campaign. At the May 12 EC meeting, the campaign learned that a major prospective donor that
had been considering a substantial six-figure donation to PNP had decided not to do so. Other
potential donors declined, because the conditions did not exist to mount a reliably successful
signature-gathering campaign. Serious concerns were expressed about whether the campaign
would be able to gather the required signatures. The EC decided to proceed with a half-million-
piece mailing to reach over one million voters. The new strategy targeted mailings to high
propensity voters, buoyed by calculations that the signatures returned would have high validity

rates.

24.  Atthe May 19 EC meeting, street signature gathering was discussed. Some
anticipated that stay-at-home restrictions would be relaxed in early June. Others were not

positive about being perhaps the only public signature gatherers out on the streets.

25.  We designed the 500,000-piece mailing plan and set up all of this without any

clear sense of how long the stay-home orders would stay in place. | learned that a PNP coalition
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member, Common Cause, organized an effort to send texts to 25,220 Oregon voters with a link

allowing them to print a petition, which they could sign and mail back.

26.  As the shelter-in-place (SIP) aspects of the Governor’s orders remained in force
into the spring, the EC realized that, because of the economic toll imposed by the reducing or
shuttering of businesses, planned and anticipated contributions to support PNP either failed to

materialize, or were greatly reduced from contributions promised or expected.

27.  The ongoing uncertainty of the Stay Home Order made planning a signature-
gathering strategy for PNP difficult. Only on June 12 was the uncertainty over the legality of
Governor Brown’s SHSL and associated orders relating to the pandemic resolved by the Oregon

Supreme Court in its decision in Elkhorn Baptist Church v. Brown, 366 Or. 506, 543 (2020).

28. Unlike other campaigns that had been cleared for signature gathering before the
Governor’s March and April 2020 Executive Orders were issued, the PNP campaign was directly

impacted by the orders, and the evolving government response to the pandemic.

29. Beginning the week of May 25 -- little more than a month before the submission
deadline of July 2 -- PNP’s retained mail house began mailing petitions to 500,000 Oregonian
voter households, which included over 1.1 million voters. These petition packets contained the
text of the petition, signature page, detailed instructions, and a postage-prepaid preaddressed
return envelope that would allow every eligible person in the household to sign a petition and

mail it back.

30. The PNP campaign has been receiving approximately 1,000 to 4,000 petition

sheets a day from the half-million-piece mailing and online efforts, which is, by any measure, a
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tremendous public response. To date, | understand the PNP campaign has collected over 60,000
signatures and counting under truly extraordinary and enormously constrictive circumstances.
However, because state and local regulations effectively barred the PNP campaign from using
traditional methods of signature-gathering, the campaign has only collected that number of
signatures.

I declare under penalty of perjury that the foregoing is true and correct.

Dated: June 30, 2020

s/ C. Norman Turrill

C. NORMAN TURRILL
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I, CANDALYNN JOHNSON, declare that:

1. | have been a resident of Oregon since 2005. | have been active in Oregon

politics and campaigns since 2014.

2. I have been involved in the People Not Politicians (PNP) campaign to qualify
Initiative Petition (IP) 57 for the 2020 general election ballot, and its predecessor efforts and

activities, since August of 2018.

3. My duties of the PNP campaign since 2019 have included, and do include:
Acting as official spokesperson for the campaign at events and speaking engagements;
supporting and actively expanding the PNP coalition through outreach; management of logistical
daily activities for the petition-processing office; recruitment and on-boarding of campaign
volunteers; internal and third-party communications; administrative needs (including serving as
the minutes-taker at all meetings of the PNP campaign’s Executive Committee; I attended all
Executive Committee meetings); community outreach; building and maintaining the campaign
calendar for events; database management and communications with the public via email, social

media, and speaking engagements.

4. My efforts included holding, from late 2018 into 2020, around the state, a series
of forums and presentations on the need for redistricting reform, assisting in the drafting of the
initiatives in 2019, and recruiting volunteer circulators for in-person signature collection in early

2020.

5. Among my initial duties as PNP deputy campaign manager starting in January

2020 were to seek out persons and entities who might be, or were, in favor of IP 57, and to
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increase the number of coalition partners. In performing those functions, | have sought out,
talked with, had meetings with, recruited, or made presentations throughout most of Oregon, to a
minimum total of a thousand persons, and at least 30 entities (such as academic, service, civic,
and professional groups) from as early as September 2018 to today. | know that other officers
for the PNP campaign were similarly engaged on behalf of the campaign, because | was present
at all meetings of the campaign’s Executive Committee (usually held weekly, if not more
frequently), and took notes of the meetings for the campaign. Before the Executive Orders shut
down volunteer signature gathering, | had a list that include at least of 77 people who had

volunteered to be circulators.

6. I was fully engaged in these activities until early March, when groups with whom
I had scheduled meetings began cancelling them, telling me they were doing so because of fears
of the COVID-19 virus. Further, in response to the Governor’s Executive Orders and the
restrictions therein commencing in mid-March, | had to greatly reduce, and finally eliminate, my
live, in-person interactions with people on behalf of the PNP campaign. The PNP campaign was
preparing to sponsor an appearance in April 2020 by some of the members of California’s citizen
redistricting commission, on which IP 57’s commission was largely based; that event had to be
cancelled because of the restrictive Executive Orders. Some groups with whom | had planned to
meet in person, and now could not do so because of the Executive Orders, were unable to confer

with me via various video platforms, because of lack of capability, access, or both.

7. Despite these tremendous challenges, PNP has engaged in a good faith effort to
meet the qualifying signature requirements through the unconventional means of relying

exclusively on downloadable and mail petition signature-gathering methods. However, with that
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diminished access to voters, | could not produce the campaign results, in solicitation and adding
coalition members, that | was able to do before the Executive Orders were issued. In my
opinion, these restrictions greatly reduced the overall impact and efficacy of the PNP campaign,
and my own ability to recruit, inspire, activate, and gather more supporters for the PNP
campaign.

| declare under penalty of perjury that the foregoing is true and correct.

Dated: June 30, 2020

s/ Candalynn Johnson

CANDALYNN JOHNSON
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I, TED BLASZAK, declare that:

1. I am the president and owner of Initiative and Referendum Campaign
Management Services (IRCMS), and have been since 2000. | have been managing political
campaigns since 1985. IRCMS has qualified 75 initiatives for the ballot in 14 states, including
Oregon. Through IRCMS, | have qualified 20 measures for the ballot in Oregon. | have been
active in Oregon politics and campaigns since 1998.

2. I began discussions in the summer of 2019 with the organizers of what became
the People Not Politicians (PNP) campaign to qualify Initiative Petition (IP) 57 for the 2020
general election ballot.

3. From my experience in Oregon campaigns, | know that, to traditionally qualify a
statewide ballot measure, its organizers must have public support, adequate financing, in-person
access to potential petition signers, endorsers, donors, and volunteer support. As early as
February 2020, all these factors were positive, or trending positive, for the PNP campaign. With
these factors, | have facilitated and qualified several Oregon ballot measures whose signature-
gathering efforts have begun later than April 9. Campaigns seeking to qualify their measures for
the ballot by signature-gathering campaigns have successfully gathered and submitted qualifying
signatures to the Oregon Secretary of State in shorter periods of time than the April 9-July 2,
2020, period available to the PNP campaign.

4, In a traditional signature-gathering campaign, petition circulators (signature
gatherers)—armed with clipboards, petitions, and pens—typically operate in high-traffic public
spaces. The most efficient locations for collection are those where a large number of people
concentrated in a small area, such as public transit stations, shopping centers, farmers markets,

libraries, fairs, rallies, parades, and concerts. Inevitably, in-person signature collection depends
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on conversing with strangers in close quarters, while passing around clipboards, sheets, and pens.
To qualify initiatives for the ballot, using paid circulators produces a superior result to the use of
volunteer circulators, because paid circulators dedicate more time to this activity than volunteer
circulators. Face-to-face, in-person communication with a potential petition signer is optimal.

5. In my opinion, the PNP campaign faced a perfect storm of adverse consequences
starting in mid-March 2020, beginning with the Governor’s Executive Orders successively
restricting and then eliminating, for all practical purposes, the until-now standard, accepted, and
successful method of collecting signatures in person.

6. PNP’s 500,000-piece signature solicitation mailed in late May was one of the few
that ever attempted this signature-gathering strategy for an initiative in Oregon. This strategy
has never succeeded in Oregon political history for a statewide initiative.

7. In PNP’s mail signature-soliciting campaign, the statistics were excellent—six
percent of all households returned signatures on the five-line signature sheet included in the
mailing, which also included a postage-paid preaddressed envelope (PPPAE). The returned
PPPAE contained petitions with an average of two signatures.

8. Despite the Executive Orders, the PNP campaign’s non-PPPAE returns were also
good. | worked in a previous signature-gathering effort with partners and coalitions similar to
PNP’s—the American Association of University Women, the League of Women Voters, and
Common Cause. In the prior campaign, those groups, without the hindrance of any Executive
Orders comparable to those of the spring of 2020, were able to produce approximately 20,000
signatures. In the PNP campaign, measured by the number of non-PPPAE envelopes returned,

the volunteer circulators produced approximately 4,000 signatures.
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0. Based upon my experience in Oregon signature-gathering campaigns, using
normal in-person signature collection efforts, my clients in Oregon ballot measure campaigns
received an average of 15,000-20,000 signatures per week. Under normal signature-gathering
circumstances, including adequate financial, public, and volunteer support, an initiative
campaign could have collected and submitted to the Oregon Secretary of State at least 150,000
valid signatures between April 9 and July 2, 2020.

I declare under penalty of perjury that the foregoing is true and correct.

Dated: June 30, 2020

s/ Ted Blaszak

TED BLASZAK
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